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PREFACE 


The texts in this book are translations of the sections that di 
marriage and divorce from three compilations of the responses of 
the third/ninth-century Muslim traditionist and jurist Abmad b. 
bal. I chose to concentrate on the law of marriage and dive 
pd b 
n are devoted to 
sulations of aspects of marriage and divorce; improving and regu 
ral concern of the 
i family law in general is an area 
i remains pervasive. 


¢ because 
of the 


tinuing intrinsic interest of these subjects ause of 


their historical importance. M. 
re 
larizing the social position of women was a ce 
Prophet and of the early Muslims, a 
in which religious law has always been 3 
When I first began to study the texts slated here 
was to examine Ibn Hanbal’s jurisprudence, his figh, to follow out Jo 
seph Schacht’s stat ents about the r ion of the traditionists to the 
systematic elaboration of legal doctrine put forth by Mubammad b. 
Idris al-Shafitl. In his Introduction to Islamic Law, Schacht pointed out 
th. d with Shafiv's methodology be. 
cause they preferred to base their legal doctrines on traditions from 
the Prophet and to use human reasoning as litte 
ever, despite the proliferation of traditions, they were u 
without it. Seh 


verses of the Qur’ 


Y purpose 


the traditionists were dissatisfi 


possible. How- 
able to do 


ht continues: 


But the reasoning they used was of a cautelary nature, concer 
with moral issues and differing widely from the systematic leg 
thought which bad been brought to tech 


Shafi‘ and which the Traditionists disliked. 


ical perfection by 


On Ibn Hanbal specifically, Schacht says 


This becomes apparent in the oldest legal texts inspired by wa 
ditionist doctrine which contain the te 
Traditionist Ibn Hanbal and were compiled by his disciples in the 


hings of the prominent 
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same way in which the disciples of Malik had edited the teachings 
of their master.’ 


The texts to which Schacht refers are the subject of this book. They 
are compilations of Ibn Hanbal’s Masd'l, his responses to questions of 
legal interest put to him by fellow scholars and students. One of the 
compilations of thn Hanb 
other contemporary jurist and traditionist, Isbaq b. Rahwayh 

It soon became apparent that to investigate the traditionist reaction 
to Shafic through these texts it was first necessary to read them within 
the historical context of the previous development of figh, To a certain 
be understood in a historical 
ted here, 


's responses also includes responses of an- 


extent, of course, everything needs 
context, but that is particularly true of the responses trans 
since they are compiled from discussions among specialists who took 
a vast amount of material for granted and referred to it only ellipti- 
cally as they clarified particular points of law. The translation pre- 
senied here with an introduction and notes is a product of this pre- 
liminary work. 

To provide the context for the material covered in these responses, 
I devote the major part of the introductory chapter to summarizing 
the development of legal opinion about different topics of marriage 
and divorce and to comparing the way these topics are discussed in 
the translated texts with the way they are treated in the sections on 
marriage and divorce in the figh works of three other jurists: Malik b. 
Anas (d, 179/795) and Mubarmmad b, Idris albShafit (. 204/820), the 
two most immediate and illustrious predecessors of Ibn Hanbal 
Ibn Rahwayh, and one of their contemporaries, the Maliki scholar 
Sabndn b. Sad al-Tandkhi (d. 240/853), In addition, where it seemed 
informative, | have noted in my discussion of various issues whether 
they are treated in hadith collections. I have also added some ne 
each of the texts to elucidate details not covered in the more general 
introductory chapter 

The summaries and comparisons included here are meant to serve 
as a beginning and as a guide to the understanding of these re- 
sponses. I have largely limited myself to the material found in the 
works of Malik, Shafit, and Sabnon because these jurists included 
many of the same topics and covered them in much the same w 
Similarly, I have restricted my use of hadith compilations to the Sunni 
collections of Prophetic traditions, the “six books,” Darimt's Sunan, 
and Ibn Hanbal’s Musmad, But I have also referred to a few other 


seph Seluacht, Am Introd 


» Ilamie Law, pp. 


¥s 


Preface 


primary sources and a number of secondary works which are hy 
for explaining points of detail. A work that perhaps counts as b 


ipful 
th a 
primary and a secondary source is the Mughni of Muwaffaq al-Din b, 
Qudama (d. 620/1223). The Mughnt is ostensibly 
the Mukhtasar of Abu'l-Qasim al-Khiraqi (d. 334/945 
1 valuable history of the development of figh. Itis extremely 
useful for understanding some of the issues discussed in these texts, 
both because of its scope and because Tbn Qudama had available to 
him a number of H. w lost? ‘There is much additional 
material for comparison in other early figh works, as well as other 
hadith collections; I have also not tapped the wealth of material in 
carly Quran commentaries. However, the introduction and notes 
should be sufficient to make these responses available for study 
futur 
In the translat 


1 commentary on 
but it is actually 


alucid 


research. 


, to clarify the articulation of the topics and for 
convenience of reference, | have numbered the responses consecu 
tively. 1 have wied to use idiomatic, contemporary English, and to 
make the wording full enough to resolve ambiguities, but I have also 
attempted to follow closely the structure of the original Arabic, Words 
which I have added to compensate for the density of expression in 
the original are enclosed in square brackets. I use parentheses for my 
own explanatory remarks, Words which have no satisfactory English 
equivalent (or for which the available equivalents wo 
ing) I have simply transliterated after explaining their meanin 
of thi ple aspects of these texts is how fluid the termi 
nology is; for the most part, therefore, I have transla 
ing to the demands of the context (words which might be of interest 
to Arabists are given in tr theses). But t have 
always translated the following words the ne way: haddatha, to re- 
late; akhbara, to inform; anba’a, to tell; rawa, to transmit; and ‘an, on 
the authority of. Unless otherwise noted, all questions from the 
Quran are from Pickthall’s transla 

In peral, I ha of translite din The 
Encyclopaedia of Islam, except that 1 have used j for dj and q for ko 1 


most notice: 


d terms accord- 


nsliteration inp 


ion. 
¢ followed the system 


jon use 


Hn Qudaena refers to and quotes the Kudb al-yieu by the fourth 
lar Abo Baky al-Khalist (4, 31 1/923: see Fuat Sergio, 1: Geschichte 
des Avahiochen Sobnfitums, 511542), fuller versions of Aba Dawad’s and *Abd Allah 
nd the works of AbO Nakr al-Najjad (d, S48/959; see Sexgin, 1-513 
4). a disciple of both "Abd Allats b, Abmad b. Hanbal and Abo Dawod al-Sijistant 
For Abu'-Qasinn al-Khieags, see Sergin, 1512-515, 

di of Islam dorourgh the 


century Hanbal se 


Mare to 


References to the Encyili 
thereafier, to the first editvon, 


ea 
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have not changed the spelling of words common in English usage, 
such as Baghdad, Mecea, or Sunni. Both Muslim (A.H.) and (A.D. 
Christian dates are given in parentheses after the names of early ju- 
rists or hadith transmitters. 

The introduction is especially intended to assist those not familiar 
with the primary sources of Islamic jurisprudence in acquiring from 
the translation an understanding of the kinds of issues these scholars 
discussed and the ways in which they discussed them. The remaining 
sections of the book are directed to the interests of specialists. The 
ppendix describes the manuscripts of each of the texts, and it in- 
cludes the critical notes (indicated by raised letters in the translation) 
recording the variants h of them and in the printed versions 
These notes should make it possible for Jer of one of the Arabic 
versions to control the textual evidenc ly, there are an index of 
qurvinie verses, a full index of ni nd a glossary-index of terms 
and topics. Re familiar with figh will be able to start with these 
to locate the details of particular problems or to connect particular 
individuals and doctrines, Gomparatists or specialists in other areas 
of legal and social history will be able to find the sections of the in- 
troduction and of the translation relevant to the topics of their 
inv 

Previous studies of the early history of the development of figh have 
concentrated on the period before Shafi‘t or on Shafi't himself. Fe 
the period after Shafid, there has been a ten 
works to skip the remainder of the third/ninth century and to resum 
with Aba Ja‘far al-Tabart (d, 310/923). I hope this book will be a con- 
tribution to providing a continuous history 


gations. 


y in most secondary 


» xii 
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‘over all these y 


ll these people, a work of this kind is bound 


© will be questions of interpretation; others 
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CHAPTER 1 


Introduction 


The 


mpilations 


This book presents the legal doctrines of two renowned jurists of the 
third century of Islam, Abmad b, Hanbal (d. 241/855) and Ishaq b. 
Rahwayh (d. 238/853). It consists of an intr 


translation of the sections on marriage and divor 


tion and an annotated 


tained in three compilations of the responses of Abmad b. Hanbal to 
questions of juristic interest.’ One of these compilations also contains 


the res 


onses by Ishaq b, Rahwayh, Their 


sponses are the only n 


terial available for a study of the jurisprudence of these two men. Ibn 
Hanbal did not write any separate work of jurisprudence, and al 
though Ibn al-Nadim lists Ibn Rahwayh as the author of a work of 
jurisprudence, it has not survived. 


lated here in order of length. The first 
5/888); 


The compilations are tran: 


was compiled by the traditionist Abo Dawad al-Sijistant (d. 2 


it is referred to he 


son ‘Abd Allah 


as AD. The second was compiled by Ibn Hanbal’s 
290/903) and is referred to here as AA. The 


in. by Abd Ya'qab Ishaq b. brahim b, Hint al-Nia 
ablished by Z 

{the three collecuons 1 have used here, and does 1 

derstanding of Ibn Han 

shim b. Hinl, see Abu't-Husain Mubammad thn Abt Varta 


sce the appen 


Shawish (Beirut, 1400/1980), 1 is sh 


als fh. [thas not been included in 


enury on hien in Sexgin, 1503 
4. Muhammad b, Man 


where his full name is given as Aba “Abd. All 


al-Nadim mentions Nn Rabwayhiy 
A 
pending on the mv 


una which might t 


of Legal Rules,” or possi * ‘Correct Opinions.” de 


fim, Fibra, 1254 
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third—by far the longest—was compiled by the Hanbali scholar Aba 
Ya‘qab Ishaq b. Manstir al-Marwazi al-Kausaj (d. 251/865),’ This com- 
pilation also includes responses by Ibn Rahwayh; it is referred to here 
as IK. 

Ibn Hanbal was born in Baghdad, where he spent most of his life 
studying and teaching theology, the traditions of Islam (hadith), and 
jurisprudence (igh). His reputation as a theologian arose in his life- 
time and was enhanced by his courageous defense of the Sunni belief 
in the uncreated Quran, During the inquisition (midna) instituted by 
the Caliph Ma’man, he refused to expouse the official doctrine that 
the Quran was created, despite both torture and imprisonment. His 
reputation as a traditionist has also been constant and is based on his 
hadith collection, his Musnad, which contains twenty-eight to twenty 
nine thousand traditions.” His reputation as a jurist, however, wa 
formed later; for reasons not yet entirely ch he was not even 
ght of as one for a long time." Nonetheless, during his lifetime 


For Abo Dawod Sulaiman b, al-Asha’th b. Ishaq b. al-Azd al-Sijistdnt, see Seegin. 
1149-152; for Aba ‘Abd abRabman ‘Abd Allah b, Atmad b. Muhammad b, Hanbat, 
see Sexgin, 1/311; for Abo Ya'qab Ishaq b. Mansar b, Bahram al-Marwazi al-Kausaj, 
swe Seaginn, 108 

“1c way not unusual for thn Hanbal’s responses to be linked with those of another 
scholar, See Henri Laou le Baghdad,” p. 75, 

Aba Yu'qab Isbaq b. Mansdr b, Babrim al-Marwaat al-Kausaj is referred to in bio- 
bibliographical works as either Ishaq b. MartyQs or al-Kausaj, 1K sectns the clearest two: 
letter abbreviation for his compilation, but I will refer to the person as Kaisa) 

For Ibn Manbal’s life, see £1, 4x. "Abmad b. Manbal"; Sexgin, 1302-508; and 
roforences in both places to medieval bio-bibliographic sources. Fo 
in ve oibna, see W. M. Patton, Abowd b Hambal and the Midna 

thn Hanbal' Af mn, ‘Abd. Allah, who made 
uuiditions and corrections to the work, and then by “Abd Allah student Abo Bake ab 
Quit (d. 968974-979). A useful secondary study of Hoa Hanbals Mumad is Ignaz 
Goldeiher’s "Neve Materlatien sur Literacur des Uberlieferungswesens bei den Mu: 


“Le Manbalise sous Le Califat 


the Hanbal’ role 


i was transmnitted mainly by his 


hamunadanera, 
Madah ine ctively, or ane trad 
ne tradition the plural is abddah or. in English discussions, hadihs), Each ind 


1 cither the traditions of Islam 


f 
vidual traditions consists 


two parts, The text (mafw), which can be quite short « 


several pages long, contains information about the bfe of the Prophé 
ved in the early Musl 
ceded! by a chain or oral transmitters (im, with the most recent 
ovity of." The earliest transmitter 


his clove associates, as well as of the practices that ev Jn comer 
rity, Bae Cet is 
if 
was usually someone wha had kinown the Prop 
ry and importance wf hadith, xee 1,5." Bladith 
Vor exauple, Abd Ja'tar ale Tabuet did wot include How Hanbal in his [aheaf « 
Pagaha, and*Abd Allah b. Muslitn The Quaita does wot include him among the foun 
ders of the various madhhabs (xchooly of law) in his Kitih al-ma’dn, See Ignas Gohaiher. 
The Zahirts: Their Doctrine und Thear History, p. 4 


first: they are joined by the phrase "ou the aul 


Jes, For a full discusion of the hist 


ae 


Introduction 


fellow scholars 
le 


nd students © 


lected his responses to questions of 
al interest, and successive generations of Hanbalis continued to 
build on their work, using his teachings as the basis for the develop: 
ment of sophisticated system of legal theory." 

Ibn Rahwayh was born in Mery and, after traveling extensively in 
connection with his studies, finally settled in Nishapur.” He and Ibn 
had a number of the same teachers, including Sufyan b. 
‘Uyaina (d. 198/813), a prominent scholar of the Hijaz, many of 
whose legal opinions will also be found here in Kausaj’s compilation 
of responses."” Today, Ibn Rahwayh is less well known than Ibn Han 
b 


not survived in 


nd he too is thought of mainly as a traditionist.!* His Musnad has 
et, but it is 


unreasonabl 


to suppose it contained 
at least as many traditions as Ibn Hanbal’s, He was known for his 
ditions he knew by heart.!® 
However, in his own lifetime, and certainly for several centuries 
le reputation 


ory and the number of t 


prodigious men 


thereafter, he enjoyed a conside 


as a jurist as well as 


Fo 
Laoust 
velopment of the Hanball school of law, see Schacht, “Theology 
Thevlogy om 
Ton Ri cused diroughout this book and inv EZ, 
where his full name is given as AbO Ya'qab Iabaq b. Ibrahim b, Makhlad b. Ibrahim 
Rahweayh al-Hanzali al-Marwae. tn Sexgin 


+ of the successive generations of Hanbalt scholars, 9 


a summary assessment of the nature and historical de 


ww on Kaa, 5: 


wayh” As the spelling of bis 1 


1: 109, he is Tbe Rahaya rather shan 


Rahwayh, Unvoweled texts allow either spelling. Recent secondary works in En 


lish refer uo him as Ishaq, or as Ibn Rahawaih (also possible on the basis of an unvow 
led text) 

For Sufyin b “Lyaina, see Seagin, 1:96, For thn Hanbal’ teachers, see Henri 
Laoust’s, "Alunad b. Hanbal,” in EI and Laoust, "Le Hanbalisme.” pp. 6970. For Tn 
Rahwayh’ wrachers, see reference wn previous note 


fats (1109-10), and Schacht article in KP, 9. 
nist. However. Abd Isbiiq alsShiezt inh 
ogik of Khorasan, and Ta) al-Din al-Sub 


Seagin lists hien with the tradis 


bn Rahwayh,” describes hiew as a trad 


Toba of Fugaha ists hien as 2 
al-Shapy 
is perhaps why Gakdziher, in The Zahied, refers to the Raby 

4 of hinnself, "1 av 


red thousand,” and "I have never heard anythi 


n his Taha 


Kubra reports that he was among those who actually sat with Shafi‘. That 


yh as a Shafiite lawyer 


sted Wo have 
tw 
nL have never learned anything by heart and forgotten, 


Hn Rabwayh is rep w seventy thousand hadiahs 


bh 
that f did not learn by heart 


nd F can sca 


Wo" See Shiras, pr. 
See Shirazi, p. 4, where tho Huanbal hin 


ge who was greater in figh than Isbiaq.” Further, be is 


voted as saying of Lon Rahwayh 


» one ever crossed the br 


always described as a jurist (fagih) and a trad 


ith) sn biographical notices 
al s 

The Rahwayh’s Moomad ha 
in Cai hE have not scen (sce Sexgin, 1: 110). The section of this manuscri 


s AS 


pot survived intact “There is a my 


nuscript fragment of 


which contains only ‘A%shas Murnad has aver one thousand had 
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Aba Dawad, although known mainly for his hadith collection, was 
also a student and scholar of figh. He studied both hadith and figh with 
Ibn Hanbal, ‘Abd Allah, Ibn Hanbal’s son, is known to have worked 
closely with his father on all aspects of Ibn Hanbal's scholarly output. 
Kausaj seems to have followed much the same route as Ibn Rahwayh. 
He too was born in Merv and, after traveling widely, settled in Nis- 
hapur. He is known asa jurist and a traditionist, was a student of both 
Ibn Hanbal and Ibn Rahwayb, and studied, as they did, with Sufyan 
b.‘Uyaina. All five men involved in the texts translated here belonged 
to overlapping groups of scholars who both studied and taught figh 
and hadith 

Alll three of these texts cover the same topics, but they vary consid- 
erably in detail, Although there are a number of similar questions, 
details discussed in one version are omitted or mentioned only briefly 
in the other two, in accordance with the individual interests of the 
compilers, But although the three differ in their concerns, it must be 
emphasized that none of them bring up any unexpected issues. 

By the third century of Islam, virtually all questions of figh had 
already been asked and various answers already given. These differ- 
ent answers were incorporated into all figh works, whether implied in 
the way questions were posed or explicitly, in special chapters devoted 
to disagreement (ikhtilaf). The different answers were also reflected 
in the thousands of traditions in circulation, many of them contradic- 
tory, through which the growth of legal doctrines can be charted." 
Some of the questions asked and answers given were practical; others, 
theoretical or casuistic, It is not always possible to tell what the origin 
of # particular problem might have been. Certainly, in family law, the 
bulk of the issues that preoccupied jurists were those that bore on the 
interpretation of quranic verses, especially those related to the events 
in the life of the Prophet or in the lives of his Companions as they 
were chronicled in the hadith collections, But not all jurists discussed 
all questions, and they certainly did not use all available traditions. 
Rather, they made use of the hadith and figh material available to them 
for their own purposes 

This practice can be seen in the figh works of Malik, Shi 


1, and 


dissertation by Jamila Shaukat. “A Critical Edition, wh Introduction, 
counted by 'Wishah, Extracted from the Muinad of Ishaq b. Rabuwayh’ 
(Ph.D. diss, Cambridge University, 1984), 

"See Joseph Schacht, The Origmes of Mubsmuaden Jurisprud 
toFleal stages of the developrne 


passim, for the his: 
f vation 


doctrines and the way these stages are 
embedded it hadah. This development was vires 


y complete by the third century. 


4 


Introduction 


Sabniin,” In his Muwayfa’, Malik sets forth the accepted doctrine of 


Madina as he and his fellow scholars taught it, and he cites traditi 
to support Madinese practices and beliefs. He does not use traditions 
systematically, and he is not careful about isndds, His overriding con 
sideration for a decision about any given point of doctrine is the 
generally-agreed-upon practice of Madina. In his Kildb al-umm, Shafit 
covers the same material that Malik does, but he adds some different 
de s out others, and he uses only those traditions which 
he finds have satisfactory isndds. He applies his methodology in order 
to present figh doctrines systematically. In his Mudawwana, Sabndn 
compiled the answers to various questic 1-Qasir 
*Utaql (d. 191/806), a disciple of Malik.'® He also includes traditions 
and opinions from the Egyptian Maliki scholar Ibn Wahb (d. 197; 
812)" He covers is found in the Muwaffa’ and 
Kitab al-wnm but leaves others out a dds many not me 
euth clit 
tematically; Sahndn’s purpose is to establish either Malik’s opinion on 
of other Maliki scholars. 

these collections of responses," Ibn 
compilers of these responses are fi 


y their predecessors and 


s and le 


given by Ibn 


me of the same deta 
id 


of those works. Asin the Mumayia’, 


tioned in 


re not used sys- 


any given issue or the opir 

The practice can also be seen 
Hanbal, Ibn Rahwayb, and th 
miliar with all of the mi and with the w 
contemporaries used it. What the three compilers wish to establish is 
how Ibn Hanbal 1 Ibn Rahwayh find their way through it. To do 
so they bring up issues on which they know there was :htild/, or mat 


ters they themselves are not sure about 

Each compiler put togeth 
given by Ibn Hanbal and Ibn Rahwayh to questions 
public and priv 
they reported on a question asked by someone 
they were liste 
or Ibn Rahwayh, Aba Dawad says, for example, “I heard Abmad (Ibn 


responses collected from the answers 
sked in both 


¢ scholarly sessions, They asked the questions them: 


selves, « Ase while 


ag, or they simply reported an opinion of Ibn Hanbal 


For Sahadn, see Sexgin, 1468471 
See ibid... ppp. 465-464 

For ‘Abd Alla by, Wahb b. Muslisn al-Vibvt, see ibid, 1: 466. 

“The word I ated ax “responses” is mauf'; singular, marala. Merela 
x1 of figh means exther 


insue. A few ( 


the « question, an answer. or the subject matter of par 


cular oes, in AD, Bon Hanboal says that he does wot give a 


sue, That is, he does not give legal adviee if a case involving this 


alsa be considered fates, 


issue is brought to hun. Many of dese cexponses cai 


biblingrapli referred 


responses are samen 


fa mav'ala, bust masala also has the broader meaning ment 


see £1.48, "Fats, 
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Hanbal] asked,” or “I heard Ahmad reply. . . ." Once he says, “I saw 
Ahmad when a sheet of paper was brought to him... .” “Abd Allah 
adds two methods of collecting scholarly opinions not mentioned by 
the other two compilers: He says, “My father dictated to me . ..” and 
“L read to my father. . . .” In some cases there are follow-up questions 
and answers which can be considered part of the same response.” 

Kausaj usually reports, “I said to Abmad [Ibn Hanbal]” or “I said 
to Ishaq [Ibn Rahwayh),” but his compilation is more complex than 
those of the other two, He often incorporates another layer in his 
questions by starting with "“Sufyan (ibn *Uyaina] said,” or occasionally 
“L said to Sufyn,” or “Sufyan was asked,” After reporting Sufyan’s 
doctrine on a particular issue, he reports Ibn Hanbal’s opinion of 
what Sufyan said and then thn Rahwayh’ opinion of Ibn Hanbal's 
opinion of Sufyan’s doctrine, Most often, all three men agree and Iba 
Rahwayh indicates his agreement very briefly. But sometimes Ibn 
Hanbal will object to a doctrine of Sufyan'’s and Ibn Rahwayh will 
agree with one or the other, or even offer a third view. Kausaj brings 
up the doctrines of other scholars as well, Toward the end of this 
section of his compilation, he mostly records Ibn Rahwayh’s opinions 
without Ibn Hanbal’s, Despite the appearance of dialogue that his 
compilation creates, he solicited the resp 
Ibn Rahwayh individually at a variety of times and places.” 

The actual forms of the answers Ibn Hanbal and Ibn Rahwayh give 
are varied, They may answer a question with a word, oF a sentence or 

or a full explanation of a particular matter, with or without a 

ition. When they use a tradition in @ response, sometimes they 
refer only to its most significant transmitter or to one of the people 
involved in the events related in the text. At other times they may 
offer a full isnad, or even several isndds and a full text. 


tn the hate (ransmitter of the compilation occasionally 
appeary at the beginning of a section, Ac the beginning of AD. he is identified as AbO 
Naye Mubainmad b. Maly. Ehsewhere in AD riven, and in AA and 1K, this 
person is never identified. In the translations, I have set off this “extra” person's state 

layer of qu 
th andl figh, wee Nabia Abbo 
odductory exsays to the sect 


ment with a colon and have not added a 
of teaching and learning both he 
Papyn, 2: passim. See also Sergin's 
11569=584, 995-401 

his particular version of Ibn Hanbal’ responses must have heen collected during 
his lifetime, because we learn that at one paint he ne le 


tion marks. For methods 
Stuaies in Arabic Literary 
ns-on hadith an figh 


wished (o recognize them 
as valid. In Tarrikh Baghdad, we learn that this was because Kausa} was transenitiing 
them for money. However, in Ibn Abi Ya'la’s Tobapit a-Handhla we ave told that Kasesxj 
went back to Baghdad and reread them to Lbn Hanbal, whe re 
Seagin, 1:509 for these anecdotes 


lidated them. See 


Introduction 


Tbn Hanbal often rejects a doctrine by calling a particular tradition, 
or group of traditions, weak. Further, if he knows of conflicting opin- 
ions on an issue and cannot resolve them by preferring 
to another, he says, “I am afraid to answer.”*! And for the most part 
his answers are very brief, These characteristics of his responses rep- 
resent his refusal to let the exposition of the jurist take precedence 
over the study of hadith. It also becomes clear, despite incons! 
ies, that there is a moral dimension to Ibn Hanbal’s responses: he 
gives preference to doctrines that protect women from exploitatior 
condemns the use of hiyal (legal stratagems), and requires actions and 
words to have consequences for which the doers and speakers are 
responsible. 

Ibn Rahwayh also answers questions within the framework of 
choosing among traditions. However, a number of the long and de- 
tailed explanations he offers for preferring one doctrine over an: 
other show concern for consistency and systematic thinking and ex- 
hibit litle interest in the human or moral dimensions of a particular 
problem 

The compilers arranged their responses topically, The arrange 
ge and divorce are similar in AD and 
Hed abwib al-nikah (Chapters on 


¢ tradition 


ent of the sections on marr 
AA. In AD, the whole sectio 
Marriage), with no separate title for divorce. In AA, there a 
major divisions: kitab al-mikdh (The Book of Marriage) and hutdb at 
faldg (The Book of Divorce). In addition, AA ends with a hitdb al-idad 
(Book of *iddas), whieh repeats material already mentioned in the ki 
tab al-talag. The mat | is further divided into sections by subtitles 
(written in red in the original manuscripts) ly but not 
introduced by the word hab (ch 
ing length. Some 
the subtitle. In some of the 
the first probl 
subjects unrelated to the subtitle and un 


two 


ways 


ns are of vary 
1¢ problem—th anticipated by 
nger subsections the subtitles refer only 
m discussed, while the ones that follow deal with 


). These subsectis 


ated to each other. (The 


See Susan A. Spectorsky, “Alsmad b. Hl 
these responses 


Two anecdotes in Tew Abi Ya'ld (1 


al’ Figh,” for 


dlless of whether they are {actual describe 
himn whether he should write 
onist did not need them, He reiterated 
wut Shales Ki 
yeical treatise on jurisprudence), Ibn Hanbal replied, °No, ask me a0 
about hadith,” The student the 1» Hanbal himvelf had cop: 
ied the Risils, and the answer was, “God forbid!” Another time, Ibn Hanbal said, “As 


specifically 


nething 


ted to know whe 


wks 


1, am comfortable with them; as for madi, I have sworn that if any 


anything { will not answer.” See Tubogit at Hawalila, 1:57, 191 
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printed versions of AD and AA set out the responses separately; each 
is quite short and usually consists of one question and the answer to 
it.) In IK, the whole section on marriage and divorce is simply called 
f'l-nikah wa'b-talay (Concerning Marriage and Divorce), and there are 
no further divisions. ‘The subjects in IK tend to follow the order of 
the other wo compilations, but there are exceptions, Overall, the ar- 
rangement of the material of all three texts resembles that used by 
Malik in his Muwaffa’, by Shafi'l in his Kitab al-wmm, and by Sabnon 
in his Mudawwana.® In the following discussion of the material, I have 
not followed the arrangement of topics found in any of the texts, but 
rather [h 
found in figh handbooks." 


to those 


we grouped the topics into the sections sir 


Topics of Marriage and Divorce 
Marriage 


From the issues raised in the responses on marriage, we can construct 
what might be called an ideal marriage contract, While such a contract 
is not usually spelled out, problems are always dealt with in terms of 
falling short of it. This ideal is roughly as s: A woman's wall (her 
appropriate guardian) accepts on her behalf an offer of marriage 
from a suitor who is her equal in status and not too closely related to 
her by consanguinity, foster-relationship, or marriage. Then, for an 
adequate dower,” the prospective bride's wali and her suitor conclude 
a4 marriage contract in the presence of two legally qualified witnesses. 
The only general stat 
contract is in AD 17, where Aba Dawad asks Ibn Hank 


nent found in these texts abor 


"See Sexgin, 1:98, and references there, where Sergin dates the beginning of the 
hapters 10 the end of the first century. For Malik 
87-404; for Shafi, see ibid. pp. 44400. For Sabi 


} works int 


‘organization of juriti 
pp 
pp. 488-471 
w examples, see TW. Juynboll, Handbuch des Ilamiaches Gesetses, A.D. Rus 
sell and A. Subrawardy, A Manual of the Law of Marriage: From the Muthiasar of Sidi 
Khalif; and Marghtndt (irans. Hamilton), The Madaya 
1 
these texts, as “dower.” The w 
to the marriage by te brie; the most exact translation for swhr or sadiy—something 
the groom gives the bride which she retains—would really be "bridal gift” (do 
prepter nuptias) but this becomes awkward with repetitive use and the plural “bridal 
jilts” is particularly clumsy. “Dower” seemed 
make i clear that the word here means a gift fr 


see Ibid 


intereh. 


(ed the words mar and yaddg, which are 


geably an 


wnt brought 


ly used “dowry” suggests somen 


usable alternative, and context should 


» the groom that belongs to the bride 


Introd: 


ion 


minimum prerequisites are for such a contract, and Ibn Hanbal re- 


plies, “A suitor, someone to give the bride in marriage, and two wit 
nesses.” However, it (urns out that in some instances witnesses are not 
required, and although Ibn Hanbal and Ibn Rahwayh insist that her 
wali give a bride in marriage, others held that in certain circumstances 
she could give herself in marriage without consulting her wali. Al 
though the different aspects of a marriage contract are sor 
discussed together, for the most part, in these texts, the component 
parts of such a contract are taken up separately. It should be kept in 
mind that there is.a difference, often unst riage 
nd m: relations which take place once the bride takes 
up residence in her husband's house. A considerabl nt of time 
may elapse between the two, and a marriage contract can be termi 
nated or a couple divorced before sexual intercourse has taken plac 


The Guardian (Wall) 


Again, in an ideal situation a woman's wall is her father, and he 
gives her in marriage after obtaining her consent. If she is a virgin 


(bikr), she is pres 


d to be shy and her consent to a marriage m: 


be silent acquiescence, or laughter or crying (if either of the latter two 
is known to be her way of acquiescing). A woman who has been mar 
ried, on the other hand, thayytb c 
interchangeably), must express her consent by speaking up on her 
own behalf 

Much attention is given to the extent of the father's authority over 
the marriage contract of a daughter; in fact, over his bikr daught 
who is also a minor—that is, who bas not reached puberty—his au: 
thority is virtually unlimited. He ge without 
obtaining her consent, stipulate in the contract that some part of her 
pt her husband from the 
f of it as she normally 


an ayyim (the terms are used 


an give her in mar 


dower be reserved 


for himself, and exe 


qur*anic stipulation that the bride receive h 
would if divorce occurred before the marriage was consummated 
would w i 
thority is his refusal to cor is daughter wishes to be i 
ried to a man who is her equal, At that point the judge should inter 


vene and conclude a marriage contract for her." A man has this same 


ference with a father's au: 


The only event 


ly when 


In addition to referring to a judge as a qidi, these texts often use several other 


words to mean “judge.” They are included in the wanslation in parentheses, One af 


these words is subn, Tele 1s of dhe first three centuries of Islam, the word sultdn 
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unlimited authority over the marriage contract of a minor son and 
over the marriage contracts of his slaves. 

A girl who has reached puberty is considered of age, and it is ap- 
propriate for her to have sexual intercourse with her husband. At this 
point, her father ought to obtain her consent before giving her in 
marriage.” 

Once a woman is a thayyid, her father’s authority to give her in mar- 
riage is limited. He can do so only with her consent, and she must 
express this consent verbally. A story often told to illustrate this point 
is that of Khansi’ bt, Khidham, who appealed to the Prophet when 
her father remarried her against her will after her husband died in 
battle at Uhud. The Prophet revoked her marriage and entrusted her 
with her own affairs 

Ifa woman has no father, she is referred to as an “orphan” (yatima), 


1" See EL, xv. “Sultdn See. 
on that he means the gad rather 


is used in an abstract sense to mean “political author 
example, AD 19 and AA 2 for fbn Hanbals expla 
than the amir (the governor) when som needed 10 give a 
ie, because the gadf is in charge of sexual relations and legal judg 
ments, See also Tho Hanbal, Murad, 6:47, where "Abd Allah b. Hanbal says, “My 
father said thar the sulfa means the gadI because he is in charge of sexual relations and 
legal judgments.” The word I have translated as “legal jadgmewts,” abkim. the plural 
‘of hukm, ts discussed in BY, s.¥,"“Abkdm": “The terms abhi is... used of the application 
of legal rules 0 concrete cases 

Fifteen years of age is the poine at which a n 
ample, Shafi" says a boy is no longer a minor once be is fifteen years of age, 
which che Prophet considered hdd incumbent upon hisn and. hualédd purishen 
plicable to him, However, he can be 
‘if he has reached puberty (hulum). A girl 
begins to menstruate earlier, Muba 
also KL, sv. "dligh 

A slave needs his master’s permis 

* Lhn Hanbal iv quite firm on this poine, However, he reluctantly notes the Madinese 
Position that as long as a woman tsa hikr and her father is her wall, he has the authority 
to give her Uther consent, regardless of her age 

A woman comes of age when she begins to menstruate. Nine years of age iv 
chosen as the earliest age at which a girl might be expected to menstruate, It és the age 
at which ‘Aha moved from her parents’ home te Mutammad’s, Ina muchquoed 
tradition, "Aisha says, "The Prophet married me when I was a gitl of six or seven, and 
he had intercourse with me when I was nine years of age.” Shafi, Uwm, 5:17. Shafi" 
here combines «wo strands of the main of this haduh: one says the Prophet married 
Ais her versions, see A. J. Wensinck, 
Concordance +t mulices deta traition musulmone, 5%. “masawwapa 

"For Khansi’ bt Khidham, see Mubanvinad tt Sad. Kilt al-Tabapir al-Kakir 
8:994—895; Malik b. Anas, Minoatia” Yahys A Yiuby, 3: 1439— 1442 Shafi", Uma, 517. 
Gertrude H. Stern, Marnage in Early Iam, pp. $485 


boy becomes a major. For ex 
ue age at 


ideved a majo at a younger age, Shafi 
also of age ar fil 
mal to Kdris ab Sha 


n years, anal earlier if she 
", Kita abwam, 5°17. See 


both to marry ancl to Whe a concubine. 


at six years of age; the other, at seven. Fo 


Introduction 


and her nearest m: ¢ becomes her wali, There is some dis- 
reement about ranking the agnates; for example, afier her father 
w her uncle.” The authority 


Fiage co 


of an agn: act is much more 
limited than the authority of her father, The texts emphasize two 
points: an agnate wall cannot give @ gitl in marriage before she has 
hed nine years of age, and he cannot give her in marriage without 
obtaining her consent. If he does either of these things, the bride has 
the right to opt out of the marriage when she is of age. As is the case 
whenever her father does so, if an agnate wali attempts to hinder a 
1 appeal to the judge. When a wom: 
has no male agnates or when they 


wall over an orphan's 


rei 


woman from marrying, she 


¢, for some reason, unwilling to 
give her in marriage, it falls to the judge to do so." 

Anu 
gives a woman in marria 
or the wrong agr 
es, Ibn Ha 
priate wall 


aber of responses deal with instances in which the wrong walf 
ge; either an agnate when her father is alive 
¢ when a nearer one is available. In both these 
act be concluded by the 


inst al favors tha 


appre 
yAnaber type of contract concluded by the wrong walf is one in 
which a man takes the role of both suitor and wali, Ibn Hanbal is 
ag ra a wall who wishes to marry his 
ward must get a s s wall, He supports this position 
wi Companion Mughira b. Shut 
who, when he wished to marry a woman whose waif he was, deputed 
another man to give her in marriage to him, The opposite of this is 
rated by the story of the Companion ‘Abd al-Rabmiin b, 


1. He says 


ond man to act 


¢ to the story of th 


demon 


“tn UK 17, thn Hanbal and thn Rahwayh disagree about whether 4 wamati’ son 


comes before her father. For discussion of 1 an which a se 


a's agnates assuine 
Fespemaibility for her, see £1, %v. ™Asaha” and Stern, pp. 37—42 
There is some variation in ranking a womans agnates, Malik, for example, preferred 


‘al. Mudawwana al: 


that 4 woman's son give her in marriage belore her grandfather 


dub, 2: 161= 164). bast Shaft said a womaniy son never acts as her wall He p 
atlver, his father (Clue. 5: 13~14), 


he legal maxim “The sulin is the walt of the one wha has no 


This is expressed in 


inte traditions, see Schacht, Introduction, 


other.” For legal maxims and their evolut 
pp. 39-40. See fbn Hanbal, Mumad, 6:4 
1¢. 0. 26, for the mn Allah ap 


for one instance of this maxim in a hadith 


nts after this hadith explaining that 


ans the 4 ide), 


wncludted by 


ly on a marriage contrac 
the wrong wall, but several responses in TK deal with the question ¢ 
two of a woman's wadis soul 

Hanbal and tha Rahwayh favor upholding whichever 


Rahwayh dacs not comment speci 

what to do when. 
ot men. Both thn. 
oncluded 


wsly give her in marriage to differ 


firs 
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‘Auf, who married Umm Hakim be. Qariz himself after she had en- 
trusted him with giving her in marnage.”* Ibn Rahwayh tends to 
agree with Ibn Hanbal but also says that if a man is both mali and 
suitor in a marriage contract that is properly witnessed, the marriage 
is valid, 

Finally, there is the problem of a marriage contract concluded with 
no wali at all. bn Hanbal says such a contract is not valid and that a 
Jed. He mentions the legal maxim “There 
can be no marriage without a wali,"* but he does not mention in these 
texts the well-known tradition, found in his Musnad as well as in the 
Classical collections, that ‘A%isha said the Prophet said, “The marriage 
contract of any woman who marries without her walfs permission is 
void, void, void (batil, bari, bafil).”* Shahi, who agrees with Ibn Han 
bal that such a contract is not valid, does mention this tradition and 
so does Malik, who agrees, but with qualifications. In the Muda 
for example, Ibn Wahb reports hirn as saying that in the case of a 
lowly woman, he is less concerned about a marriage concluded with: 
outa wall (fadhalika akhaffu ‘ind? as long as the marriage is concluded 
openly and is widely known. In Muwatta? Shaibini, Shaibant de- 
scribes Aba Hanifa’s position when he reports a tradition that ‘Uma 
b, al-Khattib said it was not admissible for a woman to marry without 
the permission of her wali, or of a relative with discernment, or of the 
judge, He then says that Abo Hanifa held that a wall was not neces- 


new one must be conch 


sana, 


Both of these stories are in AbO ‘Abd Allah Mubammad b. Isma’it Bukhir, al 
Jami al-Sahuh, 3: 192, tn the Mudawwana, 2°172, thn Qasim reports Malik’s doct 
That a woman's wu cannot give her in marriage to himself oF anyone else, without first 
haming the potential husband and olkaining her consent, and he reports b 
tine that this is pe Using ‘Abd abRatundn b ‘Auf and Umm Hakim as an 
example. The Mudawuana actually calls this woman Umen Qirie bt. Shaiba, but see 
Stern, p. 81, and thn Sa‘d, 8:46. This problem of a 
is neither in the Muwaite’ nor by Shafi, Umm, 
Tho Qudaima reports that Shai 

Ie her swat marrying her hi 


nan acting as bot wall and sui 


id, abo 


only the judge could act ax 
wun might delegate woukd be his 
agent (watid ard hence exactly in his position. See Muwatlag al-Din thn Quetéma, ab 
Mughnl. 7 

See Schacht, Orig, pp. 182-183, for 
‘of thin maxien, 

However, Ibn Rahwayh does refer 10 it in 1K 2! 
and A. J. Wensitck, A Manlbouk of Easly Muhame 
Fuller listings of instances of this trative 

See Shafit, Umm, 5:12) Malik, Musdawsouna, 2:16, 171, 177. See alse Ku 
Malik wa'l Shafi in Kuh al-wme, 7 
tency for making an excep 


her walt, because a 


nical desehopment 


See Wensinch, Coneerdanee, 6 
in Tradition, .¥. "Wal," for 


S, where Shafi" accuses Malik of inconsis- 


1 in the case of 2 lowly Ww 
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sary if a woman concluded a marriage contract for herself with a man 
who was her equal, for a dower that was not less than ane appropriate 
for her.” Ibn Rahwayh agrees with Ibn Hanbal that a marriage con: 
tract concluded without a walf is invalid, but he disagrees with Ibn 
Hi n a new contract and says that a woman's walf can, 
in fa contract retroactively.” 

Any conditions that are agreed upon as part of a marriage contract 
are valid, as long as they are not in themselves unlawful. In approving 
of some of these, Ibn Hanbal and Ibn Rahwayh both mention a legal 
maxim on the authority of the Prophet: “The best of conditions is the 
one that fulfills the prerequisites for women being lawful to ye 

Muf‘a marriage, or temporary marriage, is not lawful in Sunni Is 
lam* and Ibn Hanbal and Ibn Rahwayh are both against it. So are 
Malik and Shafi‘. In the Muwaffa?, there is a tradition on the authority 
of ‘Alt which says, in part, that the Prophet forbade mufa marriage 
on the day of Khaibar, In another, ‘Umar says, upon being informed 
of a mufa marriage, that if he had been present at it he would have 
had the couple stoned. In the Mudawwana, asked about a marriage 
that is to last for one month, Malik is reported to have said that it was 
muta and void and that the Prophet forbade it.” Shafi'l, on the other 
hand, after explaining that mufa marriage is forbidden, goes on to 
say that as long asa specific time limit is not mentioned in the contract, 
Lior 


nbal’s insistence 


1, validate 


either spouse, or both of them, may ir main married for only 


Malik thn Anas, Muwatia’ ab Shuibini, p. 221. See also Et, sv. "Nikth,* for the 
Hanafi position; Aba Yasuf, #618; and Marghinanil; Hedaya, p. 94 

"See 1K 1S and also 1K 36, 
male slave. See AD 31~33, where Ibn Hanbal is against it. Malik agrees with Ibe Man 
thal and dicagrees with Ibn Rahwayh about retroactive validation of auch a mariage: In 
the Musafia’, he says the marriage is valid if the slave's master gives his approval, and 
im the Mudawouna, Yabya b, Said al-Ansart is 
hi 
he approves of it, there is 00 
2:199-2 


"Mure marriage 


med as saying, "Here in Madina, 
approving jectnyg it, ane if 
mn in that.” See Mawufta’, °155, and Muda 


has the choice of 


such a marriage oF 1 


D. Shafi't does ot seuss Ue prrssiiity 


y have been a frequent p 


tice during 


Islan, Opposition to it fi though not in Shiite Islam. Stay 


ally prevailed ia Sunni, 


oftr 


nn can be discerned in the text af the Que’an atv in hadith and figh til 
Tn Qur'an 4:24, the received test reads, And d 

them), give wale thew ther portions ax a duly. But Ubaiy b. Ku'b, tbn ‘Abbas, and Ibn 
Mas'ad bs them their portions as duty, the definite pervod. 
See Arthur Jelfery, Materials for the History of the Tras of the Qur'an, pp. 36, 126, 197, All 
hadith collect 

dance, 8%. “muta.” See also. Shorter Eneylope 
7. For the Shiite doctrine « 


of whan Ye seek Lontent (by Marrying 


3 have contradictory traditn 


jects see Wensinch, Cone 
Isom, $2», "Mula," and Schacht, 
ndoning muta marriage, see Wilfred 
des toward Women as Reflected in Figh 

— 14; Mudawwana, 2:391--335, 
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a limited period, and this intention (niya) does not invalidate the mar- 
riage, because intentions are internal matters which are often not put 
into practice." 


Kafia 


Women should be given in marriage only to men who are their 
equals. The most common constituents of “equality” (Aafia) are reli- 
gion, lineage, means, and freedom. OF these four, only religion is 
consistently important, Thus in 1K 12, Ibn Hanbal and tbn Rahwayh 
say that a man who drinks wine is not a Muslim woman's equal in 
religion, although he may match hi and means, and the 
fore a marriage between them is not valid. In IK 106, both Ibn Han- 
bal and Ibn Rahwayh say a master cani 
each other if the woman isa Muslim and the man an unbeliever, even 
though both are 
On lineage and means, Ibn Hanbal is equivocal. On lineage, for 
example, 
not give her in marriage to a non-Arab cli 
Abo Dawad reminds Ibn Hanbal that the Prophet ordered Fatima bt 
Quis, a divorced Qu arry his freed man, Usama b. Zaid 
b, Haritha, Ibn Hanbal points out, to mitigate Usima’s lowly status, 
that although his background was one of captivity, he was an Ar 
and hence her equal in lineage.** When Aba Dawad inquires about 
means, although Ibn Hanbal shows his unwillingness to commit him- 
self fully by saying, "I do not know,” he cont niswer Ww 
the story of Fatima bt. Qais, whom the Prophet told not to marry 
Mu‘awiya (who later became caliph) because MuSiwiya was poor and 
such a marriage would be injurious to her maintenance and to provi- 
her children." Ka/@a did not play an important role in either 


in linea 


ot marry two of his slaves to 


aves. 


he says that even if an Arab woman is sickly, her walf should 


nt (mauld). However, when 


aishite, to 0 


sion 


"SHAN", Um, 5280, 


"Yor the development of the idea of Aafia, see FY, xv. “Kafe”, Parhat Ziadeh, 
Equality (hafi’ah) in the Muslim Law of Marriage”; Se 
Russell and Suhrawardy, pp. 20-90. Line 


phet's tribe of Quraishs, chen to other Arabs. an 


It I 


ction, 9. 162, and 
stubership én the Ho. 


finally to non-Arab 


ge refers firm to 


See AD 5-H. For the story of Usha’ marriage, see bn. Quetame 
Usa b, Zaid bs, Hari «, Za 


them in RJ, and references there. Usima was the s« 


and his f 


». Haritha, see the articles on each of 
of Zaid and an Abys at 
woman, The Prophet seems to have been foad of Uniena, as well ax of Zaid, and watil 
his death in 54/673, Usama was part of the Prophets household, 
“See Ibn Hanbal, Mumad, 6°412, for two traditions in which the Prophet urges 
is 10 charry Usdima rather than Mutiwiya. ‘This story is also iv Mabk 
09; aluo see Ibn Sa'e, 8/200. 


n fe 


Fationa bt. ¢ 
Muwutsa, 3 
thy Kausajs responses, Ibn Rahwayh does not comment specifically om lineage 
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Malik’s or Shafit’s doctrine. It is not mentioned in the Muwafta’, and 
in the Mudawwana considerations of kafa’a should not stand in the 
way of a wornan who has been divorced from a husband originally not 
her equal and who wants to return to him, Ln Kitab al-umm, it is dis- 
cussed only in general terms." 

The rules for kaf@a were worked out with the aim of upholding a 
woman's status by preventing her from marrying beneath herself 
Such protection was not considered necessary for a man. Rather, dis- 
cussion of appropriate marriages for a man revolved around working 
ns based on the qur’anic verses 4:25 and 5:5. Both verses 
mention the women whom a pn should marry: first, free Muslim 
women and then, free Jewish and Christian women, Finally, a man 
may marry a Muslim slave woman, if he cannot afford to marry a free 
wom: A man should not, 
therefore, marry Jewish and Christian women if they are slaves, but 
in accordance with the Quran, Ibn Hanbal and Ibn Rahwayh reiter 
that he may marry them if they are free. Ibn Hanbal also says 
that Jewish and Ch ment as Muslim 
wives, Malik and Shafit did not differ from these views. In the Mu 
dawwana, Ibn Qasim reports that Malik, because of verse 5:5, per 
that although he did not like marriage with dhimmi 
women, he did not forbid it," Shahi", too, preferred that Muslim men 
not marry Jewish and Christian women, but he says such marriages 
are lawful, and he quotes verse 5 prove it, Me makes the same 
point that Ibn Hanbal does, that Jewish and C 
treated exactly the way Muslim wives are.” 

Since the Qu s that marriage to a slave worn 
priate only for a r afford to marry a free wora 
tions arose about a man being married to a slave and a free wile si- 
multaneously. In. AD 11, Ibn Hanbal expresses his opinion by saying. 
“Most people find it reprehensible,” when he is asked wh 


at situa 


1 and fears he will commit fornicatio 


stian Wives receive the same tre 


mitting it, % 


ian wives are to be 


n is appro 


ques 


ra man 
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evang maids whim your right hands posse 


thongs made Lavefut And 5 are the vortwons 
rived the Scripture before 
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Iw 1K 26, Uh 
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= Malik, Muda: 
nuu.” Malik is concerned abs 
Muslim bush 
pork. However, he saya, she cannot be forbid 
Shab, Umm, 


ausful for you) iohen ye ge thew thevt murn 


portions and 


Ine 


Manbal and tbe Ralwayl agroe that iis not lawful for a mar 10 
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who already has a free wife can, in addition, marry a slave. In IK, if a 
man marries a free woman and a slave woman by means of the same 
contract, Ibn Hanbal and Ibn Rahwayh both say his marriage with the 
free woman is valid, and he is separated from the slave. Further, they 
both say that if a man who is married to a slave wife marries in addi- 
tion a free wife, he must divorce the slave. Their opinions are clearer 
if considered in jux n with those of Malik and Shafiv on the 
issue of a man being married to a free wife and a slave wife at the 
same time. In the Muwafia', Malik does not differ from Ibn Hanbal 
(in AD 11) that a Muslim man does not marry a slave wife as well as a 
free wife, unless, Milik adds, the free wife wishes him to. He reasons 
that verse 4:25 said a Muslim man could marry a Muslim slave only 
if he could not afford the dower of a free wife and at the same time 
feared he might commit fornication, Neither of those conditions is 
present for n who already has a free wife, In the Mudawwana, 
however, his position is different. Initially he said that if @ man 
ready married to a free wife married in addition a slave, he and the 
shive wife were separated; then, instead, he said that if such a mar- 
riage took place, the free wife was given the option of separating from 
her husband, Shafi'Ts position is the same as Malik's original one. He 
adds that such a marriage is invalid since it never should have taken 
place. Shafict also points out that a man's marrying a free wife in ad: 
dition a shave wife is different; there is no reason to end his mar- 
riage with the slave wife simply because his financial circumstances 
may have improved to the point where he can afford a free wife's 
dower.” 


ma 


Dower (Sadiq, or Mabr) 


The verses in the Qurvin about a woman's dower stress that it be 
given to her voluntarily (4:4 and 24; 5:5) and that she retain it in 
case of divorce (4:20)."" If divorce occurs before intercourse, the wife 
retains only half her dower, unless she agrees to forgo it (2:237);% if 


See Muwadta’, 91 


Mudaxuana, 2: 205; Shaft, Loum, 5 10. 
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a dower was not specified in the marriage contract (see below), the 
husband who divorces his wife before intercourse should give her a 
divorce gift (mut‘a), ... the rick according to his means, a 
according to his means, a fair provision (2:236). However, there are no 
verses that provide general information about what should consti: 
tute an adequate or appropriate dower. Such information must be 
ied from stories in early figh and hadith literature which indicate 
in addi ey, a dower can be property, as well as anything 
else transferable from one person to another. Sometimes it can even 
be a pledge or a promise to do something 


d the straightened 


pn tom 


Ina ps the latter, the Prophet gave a 
woman in marriage 10 a man who could find nothing tangible to offer 
asa dower but who had memorized some verses of the Qur’an which 


he could teach her. One version of this story is in bn Hanbal’s Mus 
nad. There, the narrator is Sahl b. Sa‘d al-Sa‘idi, one of the Ansar, 
who was with the Prophet when a woman entered and ofte 
Prophet. Then, one of the men present asked the 
Prophet to give her in marriage to him if the Prophet had no wish 
for her. When the Prophet asked the man if he had anything (ie, to 
give the woman as a dower), the man said he did not, a 
told him to nothing, 
Prophet again told him to search for something, even if it were only 
of iron, This search was also unsuccessful, at which point 
the Prophet asked the man what he knew of the Quran. Th 
mentioned some verses he knew by heart, and the Prophet said, "I 
hereby give you in marriage to her for what you know (and hence can 
teach her) of the Quran.” 

The traditions that have the most bearing on th 
ined here are those about the dowers received by the women of the 
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Prophet's family. Ibn Sa‘d has a chapter on the dowers of the Pro- 
phet’s wives, which contains eight traditions. Half report 500 dir- 
hams as the amount that both the Prophet's wives and his daughters 
received; the other half report 480 dirhams. ‘Umar's name is assgei- 
ated with 480 dirhams; he is reported to have urged that women's 
dowers not be excessive and that the Prophet's example of giving his 
wives and daughters no more than 480 dirhams be followed,” In ad- 
dition, in his biographical sketch of the Prophet's daughter Fatima, 
Tn Sad has a tradition about her marriage to ‘AIT b. Abi Talib which 
says that in order to provide a dower for her, ‘All sold a camel for 480 
dirhams. 

Turning to hadith collections, we find five hundred dirk 
dower the Prophet gave Khadija, as well as “Jisha, Zainab, and Mai 
mana, and the dower Umm Habiba received when she was married 
to the Prophet, by proxy, from Abyssinia.” However, at least one t 
dition says that when Umm Habiba was given in marriage to the 
Prophet from Abyssinia, her dower was four thousand dirhams and 
Uhat the Negus supplied it. This tradition goes on to say that the dow 
ers of the Pr ur hundred dirhams.” The dowers 
of Juwairiya and Safiya are said to have been their manumission 
Juwairiya, daughter of the chief of the Mustaliq tribe, was captured 
when the Muslims raided the tribe in 6/627—628. The Prophet ran- 
somed her and married her, at which point the men with the Prophet 
set free those of her relatives who had also been captured," Safiya, a 
member of the al-Nadir tribe, was captured in the raid against Khai 
bar in 7/628, The Prophet redeemed her from one of his men and 
made her manumission her dower. Hers is the example usually 
mentioned to support the fact that a man who owns a female slave he 


ms as the 


phet's wives were 


te Sata, BP 11S~ 116, 

hid, pe 116. 

“Ibid, p- 13, The Prophet then told “Alt vo use two-thirds of the maney on perfume 
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wishes to marry can make her manumission her dower, as long as the 
two actions are connected—that is, he cannot first free her and then, 
later on, turn her manumission into her dower 

Turning to figh, we find that Malik does not refer to these tradi- 
tions when discussing the appropriate amounts of money for dowers: 
rather he mentions amounts for a minimum dower.” Shafi'T makes 
an oblique reference to these traditions when he speaks of a maxi: 


mum dower and says that he prefers that (ababbu ilaind) a dower not 


exceed 500 dirhams, since th 


was the dower of the Prophet's wives 
and daughters." Ibn Hanbal does not refer to them directly, but in 
the face of so many choices he does not fix on any particular amount 
fe 

them indirectly when he denies that Ibn Rahw. 


either a minimum or a maximum dower, Perhaps he refers to 
h said 500 dirhams 
was a fair dower, Turning to Kausaj’s compilation, we see that in 1K 
1”) and in fact fixes 


on 480 dirhams as a maximum dower, because that is “what the 


25, Ibn Rahwayh does indeed deny the number 
Prophet established as his sunna for his daughters and his wives, 

thereby making an oblique reference to the traditions that say the 
Prophet's wives and daughters received 480 dirhams 


Whenever am 


riage is concluded without mention of a specific 
dower, the wile receives a fair one, described by Ibn Hanbal as the 
dower the women in her family might expect to receive. In a tafwid 
marriage contract is concluded without agreement on 
dower, which is left for later settlement. In such a marriage, the 
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walfs wishes), but her waif cannot take it upon himself to give her in 
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marriage for less without her agreement If the marriage is consum- 
mated before a dower has been specified, the wife receives a fair one. 
If a marriage is dissolved before consummation and before a dower 


has been specified, the wife receives a divorce gift (mutta) in ac- 


cordance with the Quran (2:236). Ibn Hanbal will not be specific 
about the amount of such a gift; in IK, this particular issue is not 
considered. 

Problems arose about the effects of a tafwid marriage when the hus- 
band died before the marriage was consummated. Discussion of these 
problems revolved around the ease of Barwa* bt. Washiq al-Ashja, 
whose husband died before having intercourse with her and before 
specifying the amount of her dower. In AD 40, Abo Dawad asks Ibn 
Hanbal if he follows the traditions about her, and Ibn Hanbal says 
simply, “Yes.” Turning to their hadith collections, we find that they 
each have several traditions about Barwa‘ bt. Washiqs husband. With 
slightly differing details, these traditions all relate that the Prophet 
ruled, after Barwa*s husband died, that she receive a fair dower, wait 
an ‘idda on his bebalf, and inherit from him as his widow. Ibn Rah- 
wayh agrees.” Both Malik and Shafi" disagree. In the Mudawwana, 
Malik’s opinion is that when her husband dies before intercourse, the 
wife receives neither a dower nor a muf‘a gift, but she does inherit 
from him, Shafi’s opinion is the same as Malik’, but he adds that if, 
after the conclusion of the marriage contract, the husband has in fact 
specified a dower and then dies before having intercourse with his 
wife, she receives both this specified dower and her inheritance.’' 

When a dower has been specified and a marriage is dissolved before 
consummation, practical questions arise about the way in which it is 
to be halved. Ibn Hanbal chooses to halve the initial dower, regardless 
of what has become of it between the time the husband specified it 
and the time the marriage is dissolved. If, for example, it consists of 
aslave whom the husband has already given his wife and the slave has 
died, so the wife no longer has her dower, when the marriage is dis- 
solved, she owes her husband half the price of the slave (see AD 41) 
If, on the other hand, when the marriage is dissolved, the slave has 


See Shafi, Umm, 5:68-89; Malik, Mudawwana, 2-236. See also thn Quésma, 
8146-47, ani Russell and Subrawardy, p. 79, the explanation for #197 

See AD 46-40, 
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already giv 


birth to # slave son, so the wife has a larger dower (ie 
two slaves, instead of one), she still owes her husband half the price 
of the slave he gave her initially (see AD 42). Similarly, if he gave her 
m of money which she has augmented, she owes him only half of 
the original sum, Ibn Rahwayh agrees.” ShafiT also says that a wife 
absorbs any increase or decrease in the value of the specified dower 
and returns to the husband only half of the original gift, but Malik 
says that the spouses are associated together 


the increase or de- 


ase of the value of a slave, or indeed anything else the dower may 
have consisted of, from the time of the contract to the time of divorce 
before consummation, and that this is taken into account when the 
dower is halved.” 


Ifa couple have been alone together or, as it is stated in most texts 
‘on the subject, “whenever a door has been locke 
intercourse is presumed to have taken place and the woman must 
receive a dower. The exception to this rule is a couple left alone ata 
time when intercourse is forbidden; during Ramadan, for example, 
or when the wife is menstruating, or when one or both parties are in 
state of shriim.* If one or the other is fasting in any month besides 
privacy results in a presumption of intercourse, 
Ibn Hanbal and [bn Rahwayh both agree about this, except that Ibn. 
Hanbal says that whenever the couple have been alone together, re- 
gardless of the circumstances, if the wife claims intercourse has oc 
curred, a dower is obligatory, whereas Ibn Rahwayh says this is not 
and drawing the curtain do 
husband to pay the dower when there is an impediment to sexual 
se, caused by Ramadan, menstruation or ihram.” 
In these texts, every act of intercourse, lawful or not, requires 
dower, Thus, for example, although a shighdr marriage is not lawful,” 


or acurtain drawn,” 
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if it has taken place anyway and the couple have been alone together, 
the woman is owed a dower (see AA 25). Similarly, if a man marries a 
woman within the forbidden degrees, although there is no question 
that the couple are separated, if they have been alone together, the 
woman receives a dower 


If a Christian couple have been married for a dower of wine and 
then convert to Islam, if they have not yet had intercourse, the woman 
receives instead a fair dower for a Muslim woman of her rank. If, 
however, the couple have alr 
would normally be allowed to sta 


«ly had intercourse, their marriage 
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Relationships That Forbid Sexual Inter 
and Marriage (Rada®) 


Relationships between a man and a woman that forbid sexual inter- 
course and marriage are described in the Quréan 4222-23. These 
verses list the women whom a man is forbidden to marry as those 
related to him by consanguinity, foster-relationships (established 
through nursing), and affinity. They also mention those with whom 
he cannot cohabit simultaneously or sequentially. For example, a man 
m her-in-law, but he can marry the sister of a 
former wife or a late wife. In presIs nen for 
bidden to a man seem to have been his mother and sister, both con 


y never marry his mi 


mic Arabia the only we 


sanguine and foster." The Qurvan extends those forbidden in the 
maternal line and adds to it those forbidden in the paternal line 
It also includes relationships established by marriage. The changes 


specifically mentioned between pre-Islamic 
elimination of marriag 
ther and of marriage with two sisters at the same time 
not recommended that such marriages be dissolved if already in ex 
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These texts deal mainly with p. 


icular problems that might arise 
in establish: gories of women mentioned by the Quran. 
One of the questions asked, although not usually directly, is whether 
marriage and lawful sexual intercourse with slave concubines create 


the cal 


the same barriers. It turns out that they do: wh 


tever rules a 


pply to 


n cannot lawfully marry, apply also to slave 
ple, since the Qur’an forbids a man to be married 
to two sisters simultane 
simultaneously. Furth 
he 


women, For ¢ 


usly, he cannot cohabit with two slave sisters 


if he owns a slave woman and her daughter 


an have intercourse with only one of them, because marriage is 
forbidden with a mother and her daughter. ‘Then, since marriage 
with one’s mother-in-law is never possible, if he chooses to hi 
course with the da 


e inter 


hier, he must never have intercourse with ( 


mother 
Another question asked was whether illicit sexual relations create 
the same relationships as licit ones, Ibn Hanbal says that they do 


and assumes, for the purpose 
that illicit sexual rela 


f creating relationships by marriage 
qual marriage. Thus if a man forni 
cates with a certain woman, he ghter 
or if he commits adultery with a certain woman, neither his son 
nor his father can marry her. This view is not shared by Malik 
and Shafit. In AA 23, Ibn Hanbal notes his disagreement with 
the Madinese: “The Madinese say, ‘Whatever is forbidden does not 
forbid whatever is lawful.” In IK $34, Ibn Rahwayh explains this 


not lawfully marry her d 


ement: “As for the doctrine, ‘Whatever is forbidden does not 
forbid whatever is lawful,’ it means thi 


if a man fornicated with 


woman with whom it is not lawful for him to have 


fornication has 1 
to ha 


#t made a woman with whom it i | 
¢ intercourse, forbidden.” Ibn Rahwayh exph 
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1K 169), 

Malik does not use this statement in the Muwofta’, but he points out 
thar the qur’inic probibitions apply to rela ablished only 
through lawful intercourse: "Malik said and what Allah, in fact 
forbade is (due to] lawful intere 
that seemed La 
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Other than fornication, Ibn Hanbal gives examples of extramarital 
lustful behavior which in itself is enough to produce an affinity be- 
tween a man and a woman that acts as an impediment to future sexual 
relations between either of them and the other's lateral descendants.** 
Ibn Rahwayh does not comment specifically on this issue. 

The pre-Islamic prohibition of marriage with a foster-mother or 
foster-sister, which was carried over into the Quran, was extended 
and interpreted in traditions to the point where foster-relationship 
became an impediment to marriage in the same degrees as consan 
guinity. Chronologically, [bn Hanbal and Ibn Rahwayh come at the 
end of this development and on the basis of it work out some quite 
complicated questions about foster-relationship.” The main tradition 
behind the discussion is specifically mentioned only in IK 105, where 
al-Kausaj reports, “I said, ‘Does nursing forbid what birth does?’ Ah- 
mad [Ibn Hanbal] said, "Yes. And the same holds true for (relation 
ships established through] laban al-fahl,”” This response ends with Is- 
hag [Ibn Rahwayh] saying, “It is as he said" 

The creation of an artificial foster-relationship by nursing an adult 
is discussed in a number of traditions, where it is suggested as a way 
of circumventing the qui®%nic regulations secluding the Prophet's 
wives, or those against adoption.” The traditions that seem to support 
this practice tell of ‘A°isha having a co-wife suckle an adult male whom 
she wished to treat as a nephew, or of a woman named Sabla, wife of 
the Companion Aba Hudhaifa, who told the Prophet that she and 
her husband had always regarded a certain man as their son and that 
since the institution of the Aijdb, her husband had not allowed him 
10 her presence, The Prophet suggested she nurse him and thereby 
actually make him her son, An equal number of traditions oppose this 


na 
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practice. Many of them incorporate the legal maxim “Nursing re 
quires hunger.” Others take up the questions of how many acts of 
nursing are required to create a foster-relationship and thereby sug: 
gest that a foster-relationship cannot simply be created by a single 
act of one adult nursing another. Ibn Hanbal su 
tions, rather th: 


ports these tradi 
f foster 
iu tt 


aches the ques 


those that seem to condone the creation 


relationships among adults; indeed he is very much opposed t 
Rahwayh seems to be opposed also, but he appro 
differently.” 


Witnessing a Marr 


ge 

A valid marriage should be witnessed, like any other contract, by 
wwo qualified male witnesses.” Although both Ibn H. nd Ibn 
Rahwayh say this, they show just as much concern that a marriage 
actually be made public, that it not be a "secret marriage,” Thus the 
problem of the validity of a marriage contract concluded without wit 
nesses is usually discussed in connection with the problem of a secret 
marriage. A marriage th not been properly witnessed may, in 
fact, be v “ 
riage means one that has taken place with no witnesses or with inap: 
propriate witnesses.” The expression is also used to me 


1; a secret marria Sometimes a secret m 


ye never is, 
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na marriage 
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that has not been made public, regardless of whether it has been wit- 
nessed.”" This is the way a secret marriage is defined in IK 152 where 
al-Kausaj asks, “What constitutes a secret marriage?” and Ibn Hanbal 
replies, “One that is not made public, even though the couple were 
married to each other by walis.” And in AA 5, when ‘Abd Allah spe- 
cifically asks, “If there are two witnesses and a wal, is a secret [mar- 
riage)?" bn Hanbal replies, “It is preferable that a marriage be made 
public and not be secret, that it be with a wall and that musical instru 
ments be played at it, so that it becomes well known and acknowl- 
edged." As we saw above, he defines a valid marriage as one that 
includes “a suitor, someone to give the bride in marriage and two 
witnesses,” However, when asked, he is unwilling to say outright that 
ther a secret marriage or one concluded without witnesses is invalid, 
nly that it is preferable that a marriage not be secret and that it is 
preferable that it be concluded in the presence of witnesses. Ibn Rah- 
wayh adopts the same tone as tbn Hanbal about a marriage that has 
not been properly witnessed. In IK $18, he indicates that if a mar- 
riage has taken place with only one woman as a witness, it is valid if it 
is widely known to have taken place and the husband does not deny 
it, but he also says that a valid marriage requires two witnesses, or two 
men and one man.” 

Despite the concern shown in these texts for avoiding a secret mar= 
riage, they do not mention one of the most important ways of publi- 
cizing one—the walima, or wedding banquet, given by the bride- 
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groom after the bride has been brou 
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Divorce (Talag) 


ak of an “ideal” divorce the way one does of an ideal 
marriage, but a “normal” divorce, or perhaps an “appropriate” one, 
is usually referred to as “divorce in accordance with the generally ac 
cepted practice” (faliig al-sunna). What emerges is that a man who 
wishes to divorce his wife should do so at the end of 
strual periods with 
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struate due to age or illness. If she is pregnant, her delivery ends her 
“ida. At any time during a woman's ‘idda, her husband is free to re- 
turn to her. Once her Sida has ended, she is divorced from her hus- 
band, The couple can remarry on the basis of a new contract and a néw 
dower, but they can do this only twice.” That is, a man is permitted to 
divorce and then return to his wife twice, but if a couple are divorced 
a third time, they cannot remarry unless the wife has first been mar- 
ried to and consummated a marriage with another man, This is also 
the case if a husband has returned to his wife during her ‘idda after the 
first two times he divorced her. The third time, the divorce is final.” 

The statement a man makes to his wife to pronounce a divorce 
You are divorced,” or “anti ¢alig."* However, there are a number of 
other stitements he can make that also effect divorce, but these seem 
to require clarification, Early scholars discussed these statements at 
length and gave an enormous amount of attention to which of them 
effected single, which double, and which triple or final divorces, and 
whether and under what cireumstances the speaker's intention was to 
be tak ‘count. These discussions are often so intricate that it 
is difficult to sort them out, and in these texts the difficulty is com 
pounded by the compressed presentation of the questions and an- 
swers. Discussion of the statements a man makes to effect divorce can 
be divided into ten categories: 

In the first category are those statements that clearly result in di- 
voree, such as statements that include the use of a word with the root 
letters ¢ 1 q, ax well as those that do not include such a word but ar 
treated as unambiguous circumlocutions. In the second category ar 
ambiguous circumlocutions that result in divorce only if the speaker 
intended them to, Discussion of both these categories includes the 


n inite 


means of which a couple return to each 6 
230, but alo Schacht, Onigis. ps 195, 0. 1 


her, see 1K 162. 
nl ref 
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Under some circumstances, it t lawful; neither tht: Hanbal nor Ibn Rahwayh approves 
of it, See AD 176; 1K 255. For fublil, see KI, s.¥. "Toaliyy 

Talig, “divorced,” is an adjective that applies only to females and hence does not 
form a feminine with 1° marbaja. See W, Wright A Grammar of the Arabic Language 
11187, Bain, without a feminine ending, meaning “separated 
of w divorced wo 
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question of whether these statements effect single, double, or triple 
divorce, and whether the speaker's intention is to be taken into ac- 
count, The third, fourth, and fifth categories all consist of statements 
that are treated as oaths, that is, as commitments to future action, A 
man can be released { th either by fulfilling it or by expiating 
it with a compensatory action. In the third category are, for example, 
conditional statements by means of which divorce is made dependent 
upon the occurrence of a future event or upon ascertaining whether 
a certain fact is true. The fourth category state- 
ments such as “Any woman I marry is divorced,” In the fifth category 
are statements including the words “God willing” (i.e., making an ex- 
ception: istithni or thunyd). Then, sixth, there is silent divorce, when 
a husband does not utter a divorce aloud but thinks it; and seventh, 
a divorce statement made under coercion, Category ht cont 
questions not about the nature of the divorce statement per se but 
about the status or condition of the husband who makes the state 
ment, Category nine concerns the divorce of the husband who is ter 
minally ill. Category ten addresses the question of whether the sale of 
a married female slave automatically results in her divorce. 

In the first category, a man can say to his wife, “You are divorced’ 
(anti télig) and thereby effect a single divorce. But, Ibn Hanbal is 
sked (AD 70), what if such a man intended by his statement to di 
vorce his wife triply? Ibn Hanbal answers ¢ the statement “Ant 
{aliq” effects a single divorce only, and he goes on to indicate that, in 
his view, a man must say out loud what kind of divorce he means to 
pronounce; he cannot just think it.!" On the other n who 
makes a statement that his wife is divorced half a divorce is divorced 
ne full’single divorce, and Ibn Hanbal refuses to consider his inten: 
tion at all." 

Also in the first category is the st 1¢ divorced triply in 
accordance with the sunna” (anti jaliqun thalathan lil-sunna), This, bn 
Hanbal says, effects a triple divorce all at once, since prohibition of 
this practice was not part of the definition of faldg al-sunna: “The Pro- 
phet did not specify single, double, or triple divorce, therefore a triple 
divorce pronounced all at once during a period of purity is valid," 
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Among the statements a man can make that do not include a word 
with the letters ¢/g, but that do effect divorce are “Anti Khaliya,” “Anti 
bariya,” and “Anti bin.” ‘These three are usually mentioned to- 
gether. There is no disagreement that if he makes one of these state- 
ments a man has pronounced a divorce; the question is how many? 
Ibn Hanbal's answer is that each of these statements effects a triple 
divorce, although he is reluctant to consider them at all.!" 

Divorce statements including the word batta (Jaldg al-batta), whereby 
a man says to his wife, “Anti (dig al-batta,” " are sometimes discussed 
with khalfya, bariya, anc bain divorces, but sometimes on their own 
because of the traditions devoted to them, most especially those con- 
cerning the Companion Rukina b. ‘Abd Yazid, who is said to have 
divorced bis wife in such a way that he thought the divorce was final 
Rukana later regretted his move and appealed to the Prophet, who 
told him he had not divorced her finally and could return to her 
There are many traditions about Rukina and the details of his di- 
vorce; all say that he returned to his wife, In AD 74, Aba Dawid asks 
Ibn Hanbal whether a tradition about Rukana establishes the fact 
that he divorced his wife using the word batta. Ibn Hanbal says it 
does not and refers to another tradition that says Rukina divorced 
his wife triply. Then Ibn Hanbal remarks that the Madinese call di- 
vorce with bata triple divorce, By saying this, Ibn Hanbal makes the 
traditions about Rukana of no use for deciding what bata means, 
since all traditions agree that he did return to his wife. However, Ibn 
Hanbal himself tends to support the view that divorce with batta is like 
khaliya, bariya, and bin divorces. Ibn Rahwayh does not agree and 
favors asking the husband who divorces his wife with datta what be 
meant. Ibn Rahwayh says this is what the Prophet did when Rukina 
divorced his wife with batia, He said to Rukia, “What do you my 
by that?" 
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Other statements that Ibn Hanbal says effect triple divorce when- 
ever a husband pr against his wife are “You have fre 
rein” and a statement that includes a prohibition, such as “You are 
forbidden to me; 1 mean by this divorce.” Statements that effect a 
single divorce are “I have no wife,” and “I make you a gift to you 
family." This later, Ibn Hanbal says, results in a single divorce only if 
a woman's family accepts her; if not, the words have no legal conse- 
yences. The statement "Begin an ‘idda” ef single divorce un- 
less & man says it three times in a row and thereby intends a triple 
divorce. "You are divorced like this house” is a single divorce, unless 
by saying it the speaker intends to be permanently separated from 
his wife 

Statements in the second category, th effect divorce only 
if the speaker intends them to, are “Get out!” “Gol” “Join [your 
family)!” and “You are free.” These, Ibn Hanbal says, effect tiple 
divorce, along with "Che nd "Your matter is in your hands,” If 


these last two are uttered harshly, they are like Ahaliya, bariya, and 


punces thes 


we thy 
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s such, Ibn Hanbal specify single or 
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divorce if the speaker int stead to hie, it effects 
at least a single divorce." If a man has pronounced a divorce, but 
does not know whether he meant it to be sir or triple, his 
statement effects a single divorce at least, but the couple do not seps 
rate until the h 
In these examples, as well as in the ones that follow, Ibn E 
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under consideration. His concern for morally upright behavior shows 
through in his insistence that men be held fully accountable for their 
statements and not be allowed to say one thing and intend another. 
He is not consistent, however, and in response to questions about sev- 
eral statements, he says the speaker's intention must be ascertained. 
Ibn Rahwayh’s approach is markedly different and completely consis- 
tent: if there is any doubt about the meaning of a divorce statement, 
that doubt is resolved by asking the husband what he intended, re- 
gardless of what he did or did not say.!"* 

In the third category are declarations on the part of a husband that 
make divorce contingent upon the fulfillment of a condition, Such 
declarations are treated as unilateral oaths, and divorce occurs when 
the condition stipulated obtains.’ Included in this category are con- 
ditional statements on the part of a husband that his wife is divorced 

if” (usually in, sometimes idhd) a certain thing happens.''* Such state- 
ments can be either positive or negative, If a man makes a positive 
statement, he swears that divorce is contingent upon performance of 
a future action of his, or of his wife's. Then, as long as neither of them 
performs this particular action, they remain married and the husband 
is true to his oath (barra). However, if he, or she, performs the action, 
he thereby breaks his oath (hanitha) and is divorced." In discussing 
this kind of oath, thn Hanbal, now in agreement with Ibn Rahwayh, 
is concerned mainly with ascertaining more precisely the husband's 
intentions. For example, in an oath discussed in AA 152, divorce is 
made contingent upon a future action of the wife. The husband says, 
“If you go out of the house without my permission or knowledge, you 
are divorced.” ‘Abd Allah asks his father whether it counts as a di- 
vorce if the wife goes out and forgets to inform her husband after- 
ward, as well as if she goes out and remembers to inform him. As the 
problem is presented to Ibn Hanbal here, the wife has gone out twice, 
but the husband, who knows of only one of her outings (and the con- 
sequent divorce), returned to her during her ‘ida, The point of the 
question is whether the couple have been divorced once for the outing 


See IK 517, where thn Rahwayh insists that if a husband intended Wo divorce 
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id not say ¥0 aloud because another man covered his mouth, he is still di- 


vorced, becatise he intended tn be 
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the husband knows about, or twice, because there was also one he 
does not know about. Ibn Hanbal's answer is that whether one or two 
divorces occurred depends upon the husband's intention when he 
made his declaration: “If he [the husband] meant by his statement 
that his wife is divorced whenever she goes out, then each time she 
went out, she was in fact divorced, But if he meant by his statement 
just that one time, then the marriage has only one divorce behind it.” 

Ifa man makes a negative statement, so that divorce is thereby c 
tingent upon his or his wife's not performing an action, he is in the 
position of breaking the oath from the instant he makes the state: 
ment. Again, Ibn Hanbal is concerned with ascertaining more pre- 
cisely the husband's intentions, Thus, if a man says, “If I do not leave 
Baghdad, you are divorced,” he is 


ked how long he intends his stat 
ment to be in force. Once a time limit is established, the marriage 
continues for its duration.'"” The marriage is immediately suspended, 
however, if a man makes a statement whereby divorce is contingent 
upon the truth of a certain fact, Since the fact might ti 
instant the husband makes his statement, he is potentially in the po: 
sition of breaking an oath as soon as he has uttered it, Thus, if two 
men see something fly by, and one says his wife is divorced triply if it 
was not a bird and the other says his wife is divorced triply if it was 
nota crow, both abstain from havin 
the matter is clarified. 

When divorce is made contingent upon the wish of a third person 
that it take place, as is the case when a man says to his wife, "You are 
divorced triply, if a certain person (fuldn) wishes you to be.” then 
should it turn out that that person does wish her to be, divorce takes 
place as'soon as his wish is verified." Finally, divorce can be made 
conting ent. So, if a husband 
says to his wife, “If you be kes 


true from the 


mtercourse with their wives until 


nt upon the occurrence of a particular 
ra girl, you 
place if she does indeed bear a girl.! 
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regarding & future action o 


well and Sulrawardy. 1. 210 #431, pp. M4— 


wn,” and Russell and Subeawardy, n. 2 00 #421 
‘establishes time hinits within which intercanrse 
deat i the case 
jo Russell and Suhrawardy, #556 and 


{ one of the spouses. 
is “and if you give birth to a boy, you are 


“33 


Chapters on Marriage and Divorce 


In this category also belong statements that make divorce contin- 
gent upon the arrival of a future time. These statements raise ques- 
tions about precisely when that time has arrived, “You are divorced in 
a month’ effects a divorce the instant the next month starts. “You are 
divorced on (ailat al-gadr” requires attention to exactly when (ailat al 
qadr falls." 

Although Ibn Hanbal and Ibn Rahwayh seem to discuss quite a 
number of divorce statements that take the form of conditional oaths, 
other texts, in fact, record many more. The oath statements found in 
these collections of responses are only a representative sampling."* 
Whenever they both comment on a specific oath of divorce, they are 
in agreement with each other 

The length of time such oaths stay in effect depends upon whether 
they involve a negative or positive condition, If a man has sworn a 
negative oath to divorce his wife, the oath ends either when the time 
limit ends or when he performs the action. In the case of a positive 
oath, if he wishes it to end, he can expiate it; otherwise, as far as Ibn 
Hanbal and Ibn Rahwayh are concerned, it is permanent. Thus, even 
if the couple divorce and then remarry after an intervening marriage 
of the wife's with another man, the oath the hust 
potentially in effect,!® 

Ifa man forgets whether he has taken an oath to divorce his wife if 
he does (or does not) do something, Ibn Hanbal says he is bound by 
his oath; Ibn Rahwayh says he is not.!® 

The fourth category consists of the oath “Every woman I marry is 
divorced,” which was discussed extensively in early figh texts, along 
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with its variants such as “If 1 marry a certain woman (fuldna), she is 
divorced,” “Every woman I marry from this town (or village, or tribe) 
is divorced,” and “Every woman I marry within the next forty years is 
divorced.” Ibn Hanbal and Ibn Rahwayh reject all of these state 
ments. They do not think they are valid oaths, and they do not think 
that on the basis of having sworn one of them, or a combination of 
several of them, a husband should be divorced from 
marries. Although they do not say so directly, behind their denial of 
the validity of these oaths is a hadith on the authority of the Prophet 
ays, “There shall be no divorce before marriage and no manu 
mission before possession.” 


ny woman he 


The fifth category, the statement "You are divorced, God willing, 
is usually discussed in tet wwo issues, The first is whether the 
clause "God willing” (a statement of istithna? or thunyd) is permissible, 
and the second is whether divorce occurs if it is, or if it is not. There 
are, roughly, three positions taken. The first, Ibn Hanbal’, is that the 
clause is not permissible, and therefore divorce takes place. That is, 
the clause "God willing” is invalid, but the stau 
vorced” is not.'® The second position is also that it is not permissible 
but that both clauses are thereby invalid and, as a consequence, di: 
vorce does not take place.” The third position, taken by Ibn Rith- 
wayh, is that it is permissible. ‘That is, both clauses are valid, and 


ent “You are di- 


See Malik, Mud 
the tradi 


ina, 3° 1819, for mare variants on these statements, 


on, "No divorce before marnage and no 


inaion before pos 
see Wensinch, C 


ordance, +. “talig,” for listings. 11 is in most of the major 


mumtission). Sometimes it i en 


¢ Abo Dawad, Sunan, 2-210, 


tings can also be found under “ly” (am 


tude”... and p 
taldg, 7, for ancther addivon 
Malik does not use this tradition and 


ale before ownership. 


As Chat although the general oath “Every 


ions of itare. In the 


woman T marry is divorced” is not valid, seve 
Muwat 


ye are two tradivion 


ported to have held that when a man swears to divorce a 


rr. I he marries her, he is indeed divorced from her 
about this matter, See Muwajia’, 3:214—215. 
un have explained that although general 

id, chase that scem mar 


hefore 


anid MALik says this is the hest he bas: 


her, in che M 


oaths such ax "Every woman I murrry is divorced” are not v 
je so—such as “Every wo weed, 
T marry in the next Farry years ts divorced” (but only if the n 
be expected 1a live that long; if he is (a0 old for it to be reas 
to expect him 10 live for forty years, his cath is not valid), See Malik, Mudawwana, 
$:18~19, for further details 

Shatin clearly idhentical with that of Tot Hanbal a 
than with that of Malik, since a ¥ 
5.251 

This s also Malik. position. See Muda 

This is Shafi" view. See Umm, 5: 187. 


nan 1 matry except one from Fustat iv di 


well ax “Every w 


d Ibn Rahwayh rather 
hd marriage, See Cam, 


doctrine 


divorce requires first a 


S16 


35 


Chapters on Marriage and Divorce 


therefore divorce does not take place, since divorce is based on the 
husband's intention, and by saying “God willing” he abdicates formu- 
lating his own intention and therefore does not wish to be divorced 

The sixth category, divorce statements that a husband only thinks 
and does not pronounce aloud, [bn Hanbal says, has no legal conse- 
quences. Ibn Rahwayh would seem to disagree and, as usual, to favor 
ascertaining the man’s intentions 

The seventh category is divorce under coercion, and Ibn Hanbal 
comments on it by saying, "On that, I follow the hadith of ‘Thabit al- 
Abnaf, that is, of Malik b, Anas regarding the divorce of a man who 
is tortured or beaten” (see AA 125), Turning to the Muwatta?, we find 
Malik relating on the authority of Thabit al-Abnaf that he, ‘Thabit, 
married an umm al-walad of the late “Abd al-Rabman b. Zaid b. al- 
Khatib, Then ‘Abd al-Rabmin b, Zaid’s son invited Thabit to his 
house, where he threatened to torture him if he did not divorce the 
woman, ‘Thabit divorced her one thousand times and depa 
the way back to Mecca, Thabit met ‘Abd Allah b. ‘Umar, who became 
angry at this story and said that Thabits divorce was not valid and he 
should return to his wife, Ibn Zubair, at that time ruler of Mecca, 
agreed with ‘Abd Allah b. ‘Umar when he heard the story.!" Ibn Rah- 
wayh agrees that divorce under coercion is not valid, 

In the eighth cate with the condition 
and status of the husband, fbn Hanbal says, for example, that divorce 
pronounced during sleep has no legal effect, nor does silent divorce 
Ibn Rahwayh disagrees about silent divorce, which he considers valid, 
as Jong asa man actually intends to divorce his wife, A slave is respon- 
sible for his own divorce," as is a minor youth, if he is mentally ma- 
re (according to Ibn Hanbal) and if he shows signs of physical ma- 
turity (according to Ibn Rahwayh). A deaf mute may divorce, Ibn 
Hanbal says, if he can make himself understood. The divorce of 
the delirious or the insane husband is not valid. The divorce of the 
man in a state of intoxication is a problem for Ibn Hanbal. In AD 
and IK, he professes himself not satisfied with anything he has heard 
‘on the subject and refuses to give a fatwd; in AA, he refers to wo 
traditions, one allowing it, the other not, and then says that he fol- 
Ws Shafit’s opinion that the divorce of the intoxicated man is valid 


ory are problems concerne 


* Malik, Munwayla’, 92217. 
See AA 11. A master cannot force a 
above, categor 
either. See AA 
furdh 
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re of bi his will. See 
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‘Abd Allah says, “My father said, “Shafit said, “I find the pen is not 
lifted for the man who is intoxicated.”* This opinion pleased my fa 
ther and he followed it.” Ibn Rahwayh attempts to deal with the prob- 
lem by reference to the precise extent of a man’s irrationality due to 
intoxication, 


In category nine, discussions of the divorce of the terminally ill man 
bear out the general principle that a man cannot alter his estate dur 
ing his terminal illness in a way that affects the shares of his heirs 
Therefore, if a husband divorces his wife while ill and then dies, he 
has divorced her while terminally ill and his divorce becomes inva- 
lid.” Within this general framework, Ibn Hanbal and Ibn Rahwayh 
consider some additional details and complications. For example, if a 
healthy m: at his wife will be divorced at a certain time in the 
future, and he has become ill when that time 
quently dies, his wife inherits from him. But if an ill man divorces his 
another illr 
of a negative o 


says U 


es, and he subse- 


wife, then recovers, and then dies (Le., « ss), she does 
not inherit from him, In the «a ha husband 
takes—to divorce his wife if he does not do something—if the hus: 
band becomes ill 
Hanbal scertain Ww 
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Category ten concerns the question of whether a married female 
slave's sale 
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question is considered in conjunction with the story of Barira, a slave 
whom «Aisha manumitted. It is also considered in conjunction with 
Quran 4:24: And all married women (are forbidden unto you) save those 
(captives) whom your right hands possess. Lbn Hanbal and Ibn Rahwayh 
both agree that if a married female slave is sold, her sale does not 
result in divorce, and they also agree that verse 4:24 has nothing to 
do with Bartra."* In AD 138, Abd Dawad asks whether the hadith 
about Barira is proof that a married female slave's sale does not result 
in her divorce, and fbn Hanbal says that it cannot be, because Ibn 
‘Abbas related it, and Ibn ‘Abbas held that a married female slave's 
sale did result in her divorce. Further, Ibn Hanbal says, he does not 
think that Ibn Mas‘ad, who also held that a married female slave's sale 
resulted in divorce, knew Barlras story. Therefore, the fact that Ibn 
Mas‘ad interpreted the words save (thase) captives whom your right hand 
possesses (4:24) to: mean the wives of both unbelievers and Muslims 
has nothing to do with her. In any case, Ibn Hanbal continues, it is 
not known whether this verse, which concerns the battle of Aus, was 
vealed before or after Barira and her husband parted—another 
on it cannot be used to show anything about her. Further, Iba 
nbal adds (as evidence for his own view) that the Companion Abd 
a‘id al-Khudri also held that verse 4:24 was revealed with regard to 
the captives at Autas.!™ In TK 308, Ibn Rahwayh agrees with Ibn Han- 
bal’s opinion both about Barira and about verse 4:24 

There are many traditions about B All say that she was bought 


rei 
i 


However, since they deny the eo 
fons that did eooneet Barira’s 25. There are not in Malik or ShAH'L 

Malik says that Barira was giver the option of separating from her husband aft 
‘Misha manumitted her. See Muwaifa’, 3: 180, aod Mudawuana, 3:30, where Malik says 
that Baritw> husband must have been a slave. ‘This is also thn Rahway’ 
1K 908), See Shafi, Umm, 5:12, where be agrees with Malik and Nw Ralvwayh that 
's husband was a slave, or else she Would not have been given the option of sepa: 
rating from him. 1 Hartra’y husband is considered to have been a slave, her case is like 
that of Zabea"s, for which see AD 84, 
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Tn 1K 304, Kausa), in vestion of Barira and the relationship of 
her case 10 verse 4125, dl that this vere was re 
vealed concerning the women captured at Autas, considered in addition the issue of 
whether the women were unbelievers or Muslims. He also phrases tlve iaue negatively 
Barira’s sale does not show thar it did not result i her slivoree. 
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by the Prophet and manumitted by ‘A*isha, Otherwise, details vary 
For example, either the Prophet or ‘isha gave her the option of 
separating from her husband, and Barira’s husband was either free 
or a slave. In TK 308, Ibn Rahwayh insists th 
must have been a slave, because if he were 
would have made her his equal in status and there would have been 
on for her to be given the option of separating from him 


« Barfra’s husband 


ot, her manumission 


no re: 


Divorce by Means of a Zihdr Statement 


In additior 
vorce receive spe 
hadith works 

Zihdr is the name given to 
against his wife in which he compares hi 
voree by i 
unlike the oaths just discussed, it is specifically mentioned in the 
Quran, where it is both condemned and regulated.'™ It is con 
58:2 


to these categories, other ways of bringing about di- 
attention in the Quran, as well as in figh and 
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mothers; none are their mothers except those who 


It is regulated in verse 58:3-4 


3. Those who put away their wives (by saying they are as their mothers) 
and afterwards would go back on that which they have said, (the penalty) 
in that ease (is) the freeing of a slave before they touch one another 

4. And he who findeth not (the wherewithal), let him fast for two suc 
cessive months before they touch one another; and for him who ts unable 


to do s0 (the penance is) the feeding of sixty needy anes 


The title of Sara 58, She That Disputeth, and the first verse (Allah hath 
heard the saying of her that disputeth with thee), indicate that a specific case 
inspired the revelation of these verses. According to traditions in both 
Tbn Hanbal’s Musnad and Abo Dawad's Sunan, the woman in this case 
was Khaula (or Khuwaila) bt, ‘Tha‘laba, whose husband Aus b, Samit 
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divorced her by means of zih@r. When she complained to the Prophet 
that Aus wished to return {o her, the beginning of Sara 58 was re- 
vealed.’ Although the details of this case are discussed in tradition 
literature,” they do not come up at all in these texts, which are con- 
cerned with three sets of problems: the women to whom gihdr is ap- 
plicable, the effects of certain sihdr formulas, and questions relating 
to the expiation of the oath of zihdr 

Ibn Hanbal says an oath of hdr is valid only if taken with re 
toa man’s wife. Asked whether a man can repudiate a slave by means 
of zihdr, Ibn Hanbal says that he can, as long as she is his wife. If she 
is nota wife but a slave concubine, sihdr is not applicable w her. The 
same is true of an umm al-walad, ‘Abd Allah ibn Hanbal says, “I asked 
my father about gihdr. ‘Is it the same in the ease of a slave and a free 
woman? He said, "If the slave is the man’s wife whom he married for 
a dower, then zihdr [is applicable to her}. But if she is his property, or 
his wm al-walad, then she cannot be repudiated by means of x 
har"(AA 73). Ibn Rahwayh agrees with thn Hanbal.'* A woman, Ibn 
Hanbal and Ibn Rahwayh say, cannot swear an oath of 3ihdr.!** An 
‘oath of gihdr before marriage is valid in that, if the man marries, he 
must expiate his oath before having intercourse with the woman 
addressed"? 


ard 


Le 


See Ibm Hanbal, Muimad, 6:410—411 
Seer 


ferences in Wensinck, Gone 


uthara, 
© 1K 114, This view was abso that of che Iraqi scholars: Aba Yosuf reports, on 
wority of Ibrahim, n can separate himself from a female 
save is by ng her, See #602, See also #697 for the same point of view, on 
the authority of different scholars, Shafi: he samme as that of Ibn Hanbal and 
Ibn Rahwayh. Zihdr, he says, is applicable only to women who can be divorced, and they 
are wives. See Ummm, 5:27, 

Another point of view is found in the Mudavwana There thn Qasim says he thinks 
that in Malik’s view, a man an 
tm al wulad, and a mudabharn (a slave whose manumission will take effect upon the 
death of her master), The reasoning Were is that these are women with who itis Lawl 
man to have sexual intercourse, and he can forbid himself sexual intercourse with 
ny one of them by swearing an oath of sihdr a het, He cannot, however, swear 
n oath of shir against a partially manvinitted sh 
imtercourse with her is already forbidden, See Malik, Mudsuwana, 3:51 
However, if she does, even though it does not bring about sihdr, she must expiate 

math In the Mudawwana, Hon Qasim feels that Malik’ doetrine 
‘can transfer 10 his wife the right to initiate divorce, he can also transfer to her the tig 
to accept his oath of hdr, See Malik, Mudawwana, 3152-53, 

See also Malik, Munaja’, 3°17. Also see 1K. 134 and Malik, Mudav 
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In discussion of the effects of certain zihdr formulas, the statement 
“You are to me like the back of my mother” is the one upon which the 
other statements considered possible pihar are variants, A 
decision is required about whether to consider each of these simply as 
a statement of divorce or specifically th of sihdr. Divorce that 
follows an oath of pihdr is final, whereas other statements that bring 
about divorce need not be. The statements discussed most often are 
ou are forbidden to me” and “What God has made lawful to me is 
forbidden to me.” Ibn Hanbal says that these must be treated as zihdr 
statements and that they require expiation, unless the husband spe- 
cifically adds “I mean by this divorce.” Ibn Rahwayh disagrees and 
says th ot when he adds “I mean by this divorce”), 
the husband is asked what he intended and the matter is decided ac- 
cordingly: “Ishaq said, “He must be asked about his intention, If he 
intended an oath, then it is an oath. But if he intended a divorce, then 
divorce. If his intention cannot be ascertained, then what he 
pst resembles an oath.’ Another problem with regard to 
uihdr statements is whether a statement in which 


t in every 


se (exe 


nan compares his 
wife not to his mother but to any other woman too closely related to 
so a gihdr statement. Both Ibn Hanbal and Ibn 
Rahwayh think that it is.'* 

The expiation required for an oath of zihdr is described in det 
the Qureain, It is most ¢ 
secutive months, and finally, if wealth and hi 
of these, to distribute a mudd of wheat to sixty poor people." In these 
texts, attention is given to issues that might arise about fasting two 
consecutive mor nd distributing food to sixty poor people. A 


him for marriage is 
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who is fasting must start all over again if he breaks his fast, and he 
may not have intercourse with his wife until he has completed it. How- 
ever, if he breaks his fast only a day early, he need not start again; 
rather he can fast one day to make it up, If sixty poor people are to 
be fed a mudd of wheat, a mudd of flour can be substituted. A man 
should complete his distribution of food before resuming sexual in- 
tercourse with his wife; however, if he has intercourse with her before 
he finishes, he does not start afresh with sixty new people." 

Both Ibn Hanbal and Ibn Rahwayh agree that the expiation for the 
oath of sihdr need not be carried out if the husband who swore it 
never wishes to have intercourse with his former wife again, However, 
even if they are remarried after an intervening marriage of the wife's 
with another, before a man has intercourse with his wife against 
whom he swore an oath of zihdr, he must expiate the oath.'*” Finally, 
if a man has intercourse with his wife before expiating an oath of 
zihdr, he performs only one act of expiation.! And if he swears an 
oath of ihar against his wife on several different occasions (fF majalis 
mutafarrga), he performs only one act of expiation, This is the case 
unless he swears an oath of gihdr, then expiates it, then swears another 
oath of zihdr. In other words, the last thing he does should be the act 
of expiation.'"" 


The Oath of Hla 


The oath of ia, a husband swearing to abstain from sexual inter- 
course with his wife, is mentioned in Qur 


mOcher issues Fel 


15 10 the expiation for shar d 
and Umm are questions about what kind of slave should he mag 
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or exarople, Malik, Mudaweens, 3:66-R3, and 


details about fast 


See Mudaunana, 3: 65~66, for Malik’s view that expiation is valid only in the case 
of 2 «oan who wishes to have intercourse with a woman when he resumes a marriage in 
abeyance because of an oath of sihdr or because he hax concluded a new m 
contract with her. He cannot simply perforn 
with regard to a woman with whom he is forbidden to have inter 
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Those who forswear their wives must wait four months; then if they 
change their minds, lo! Allah is Forgiving, Merciful. And if they decide 
upon divorce, (let them remember that) Allah is Hearer, Knowvr, 


ne 


According to Ibn Hanbal, a man who takes 
to have intercourse with his wife fo 
four months have passed without i 
his intentions are, a 


th of ia swears not 
more than four months. Once 
course, she can ask him what 
4 at that point, the marriage is suspended. The 
husband now has the choice of resuming sexual relations with his wife 
or divorcing her. The marriaj ically suspended after 
four months; the wife must make a formal (ie., public) request for 
darification of her situation; otherwise nothing happens. Once she 
has made her request, her husband must respond. If, for 
son, he cannot have sexual relations with her, he c 
tion to resume them as soon 
8.4 single, revocable divorce 

Although Ibn Hanbal and Ibn Rahwayh agree on the broad out 
lines of a”, as well as on several details of the length of time and the 
wording of the oath of ia, they disagree on other details. One set of 
problems is concerned with what constitutes a valid oath of a, Ibn 
Hanbal say 
A man cannot swear to 
for less than this amount of time and then automatically become a 
mall (one who has taken an ¢ 


is not auton 


ne 
1 declare his inten- 
s possible. If he divorces her, it counts 


oath of fla? must be sworn for more than four 


nthe, 
stain from sexual intercourse with his wife 


1h of Ha") once four months have gone 
by without his having had intercourse with her.!™ This is not Ibn Rah 
wayh's on. He says, rather, "Whenever a man swears [not to have 
intercourse with his wife] for fewer than four months and then leaves 
his wife if four 
months, he becomes a mill." A slave, Ibn Hanbal says, takes an oath 
of ila? for the same amount of time as a free man, four months, Ibn 
Rahwayh says his oath of ild* is for only (wo months, "because every 
thing he does in the field of divorce ... is one-half." An oath of ila? 
qualified by reference to a particular place does not, according to Ibn 


does not have intere 


rse with her) for a tc 


Malik and Shafi't both » 
his wife for fewer than four 
of an cath of aa are no Jonge 
Umm, 5:2 
See 1K 103, Note also, though, that in 1K 34, Ibn Hanbal and thn Rahwayh agree 
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and Shai", 


wonths, by the time four months have passed, 
applicable, See Malik. Mowatia’, 3:1 


o 
couple are separated, 

"See AA 186 and 1K 53. thn Hanbal notes (in AA 156) that Zubr said the slave's 
cath of 4° was four mouths. Malik too notes ZubTs opi 
Rahwayh that the oath of i hs (Museastr, 3: 170), 
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Hanbal, really constitute an oath of tla, because if a man swears he 
will not have intercourse with his wife in a certain dwelling, for ex- 
ample, he can have intercourse with her elsewhere. Ibn Rahwayh 
disagrees and says it is still an oath of il@, because it is an oath not to 
have intercourse. 

They both agree, however, that saying, “God willing” in an oath of 
ila? is permitted, that an oath of i@ before marriage has no legal 
consequences,!" and that the four months that must elapse after a 
man swears an oath of la and before the marriage can be suspended 
must be consecutive months, On this last, if a man divorces his wife 
singly two months after he has sworn an oath of i and then re- 
marries her, he cinnot continue the period of i for two more 
months, If a man claims he has interrupted the four months by hav- 
ing intercourse with his wife, he is believed, Conversion (e.g. 4 
Christian becoming a Muslim after he has sworn an oath of ila®) is not 
considered an interruption, Finally, Ibn Hanbal says that it is irrele- 
vant to an oath of ia? whether a man swears it out of vexation or 
contentment,! 

Other questions address the status of the marriage after the period 
of la’, Both Ibn Hanbal and Ibn Rahwayh say that when four months 
have passed after a man has taken an oath of iid?, either nothing hap- 
pens or the wife can ask for a resolution of the question. At that point, 
the marriage is suspended. Divorce does not automatically take place 
after an oath of 4’, either at the end of four months or at the end of 
4 year, if a man has sworn not to have intercourse with his wife for 
that long.'*" Further, both Ibn Hanbal and fbn Rahwayh say that at the 
end of the four-month period following an oath of ia? if a husband 
does in fact divorce his wife, the divorce is a single, nonfinal divorce. 


74, Shafi'l, Um, 7/158, agrees with tba Hanbal: tbe Rahwayh’s skew is 
Qisimn inn Malik’ Studenwano, 3: 87-~88 
74. Ibn Hanbal says divorce ts not a necessary comp 
ar and therefore istuhnd? is permitted in one. Malik agrees with Ibp 
Rahwayh; see Mudawwana, 3/8-46, Shafi" disagrees and sayy an 
cludes the words “God willing’ oath of i. See Umm, 5 
He Ws ulso believed if he clains he has had inter 
montis are wp, because it is lawful for him to hav 


‘of i that ie 


ve with her after the four 
inwercourse with his wife at both 


See alse Shas, Ummm, 9: 268 
Malik and Shaft agree with tbe Hi 
the 


hal and thn Rahwayh about this and refer to 
pinions of earlier scholars with which they all four disagree. For example, some 
that the result of an oath of ia? was a nonfinal d Malik attributes this view 
to Sand b. abMusaiyab and AbO Bake b, Abd al-Rahman. Others held that it was a 
definite attributes this view 10 Ibn Abt Laila. See Malik, Muswte” 
Sé17S~174, and Shafi, Unum, 7158. 
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Oaths of sihdr and i are discussed together, usually in terms of 
resolving a marital situation in which the marriage is neither on nor 
off. In AD 107, Aba Dawad asks Ibn Hanbal whether a marriage is 
suspended when a man repudiates his wife by means of sihdr, and Ibn 
Hanbal says it is not, because zihdr is not il, Aba Dawid says that 
that means the husband who swears an oath of sihdr hinders his wife 
from remarrying, and bn Hanbal says he must not do that. The point 
here is that neither oath automatically results in divorce,\* and turn- 
ing zihar into ila” ix a way of allowing the wife to press for clarification 
of her situation.'"* 

In IK 139, in response to questions from al-Kausaj, Ibn Hanbal 
describes how a situation is resolved in which a husband has taken an 
oath of ild* and followed it by an oath of sihdr to which he has added 
a period of time—"You are to me like the back of my mother, if 1 
have intercourse with you during the coming year,” In this case, bn 
Hanba sated from her husband if he 
does not resume sexual relations with her after four months. If he 
does wish to resume sexual relations with her, he must first expiate 
his oath of gihar. Ibn Rahwayh agrees with Ibn Hanbal 


says the wife can ask to be sepa 


Livin 


Ifa man wishes to deny paternity of the child with whom his wife 
is pregnant, he can choose to obt ce by instituting the pro- 
cedure of fn, To do this, he publicly accuses his wife of adultery. He 
must do so in front of a judge four times and then repeat his accusa 
tion a fifth time after invoking the curse of God upon himself if he is 
lying about her." If at s lying, he receives the 
hadd punishment for false accusation of adultery, or slander, which is 


ny point he admits h 


This is different from the fact that when divorce follows an oath of sihir, i is 
iple and final. and when it f 
Malik specifically says suhdr 
if his harmful intenuon is known, after 
pended, and he i given the choice of exp 
(Malik, Mudauwana, 3:60-63). See also Shafi, Umm, 5: 280. 
24601, See AA 187 and IK 11S fora descript 
a description of the f 
tn ranges, Jews 
Schactu’s descript 
rning thi 


1d revocable 
ul to bis wife 


path of Ha itty single 


F months have passed, hu marriage 9 sus 


ing his oath of shar oF divorcing his wife 


Jan is described in the Que 
of the procedure to be followed. Also see £/, +.v. “Talay, 
cedure to be followed. It ix recommended that Mi 
Christians in their own houses of worship, See this same 
of the historical evolution of the kinds of questions 
effects of én. 

In these texts, it is assumed that if the wife is proven guilty, the (iam procedure itself 
results in divorce. 
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eighty lashes.'*" A wife responds to her husband's accusation by pa 
ticipating in the Jan procedure. If she is innocent, she swears that 
she is 50, four times. She swears again a fifth time, after being warned 
of the punishment of Hell, and reaffirms her innocence after invok- 
ing the curse of God upon herself if she is lying. If she confesses, she 
receives the add punishment for adultery, and responsibility for the 
child is hers alone." If the husband does not follow through on his 
accusation, or the wife maintains her innocence, the marriage is not 
terminated, and the husband is punished for slandering his wife. 
Once a couple have been separated by f#dn, they can never remarry 

If there is no child involved, and a man accuses his wife of adultery, 
he receives the /udd punishment for slander.'® He also receives this 
punishment if he accuses a wife from whom he is triply, or definitely 
divorced, since in this case he is shandering a stranger, whether he 
does it during her ‘dda or after it has ended. Thus once he is finally 
divorced from a woman, a man cannot deny the paternity of a child 
she bears during her ida," 


\* Hadd punishments are those specified in the Quan. For slander, see verse 244 
nlayful intercourse. either fornication of adultery. Such an 
urn out 10 be false, See Lf, 5.x. "Kadhf" and s.x. “Zina 

and RI, °Zind?.” The punishment depends upon whether the 
terin, see also p. 166 below and 1K 99, See 


See Quran 4 
uilty party has the quality of dhydw. Foe th 


1K 115 m of a wile who neither confewes her guilt nor fully affirms her 
It is taken for granted that he will not provide the rigorous eyewitness pr 
required 40 make his accusation stick, See Quen 24°11=19 for this proof, These 


jad after ‘Aisha was accused of adultery. For th 
incident, see Kl, Guillaume, pp. 493-499; Abbou, ‘A’vha, pp. 29~38; 
and. references in these (o relevant traditions. When the Mustim forces were return 
ing to Madina after ihe raid against the Band Sus WORK, "Aisha was left be 
id then brought home later by a young man who had found her alone in the 


Tr 1K 268, a man accuses his wife of adultery and cs 
fornicated with her 


this case, if the other man asser 

wwears hers in ltdn dings, no one Ws punished. In 1K 275, a 

pres ns to find his wife remarried and divorces her by means of Han 

presumably to deny paternity of a child she might bear. In this case, she and her sex 
“da 

Musaita’, Malik says a many 

ed and then 1 


ed dead ret 


wd 


Je tree 
On this last pone, Mt 
can slander a wornan fror 


aited an approy 
Shai" both differ. tn 
whom he is triply di 


Wan proceedings, in order to deny paternity of a chill of hers. Shafi agrees and says 
agh the couple have become like strangers as a result of their triple dive, 
ight belong to the hushand harks hack to their marriage 

ShaGT, Umm, 5: 288 
wo men (4. & free woman in successive 
A she delivers a chil, the 


any chill 
See Malik, Miwa’ 
TE a woman has had inter 


marriages, a shave c 
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A number of responses take up the issue of the religious and legal 
status of the spouses involved in én. It turns out that the husband 
can be free or a slave, as can the wife, who can also be Christian or 
Jewish," The point Ibn Hanbal and Ibn Rahwayh make obliquely is 
that since the purpose of lisan is to deny paternity, it docs not matter 
whether the spouses have the quality of iludn, or moral respectability 
A person who has this quality is muhsan (fem. muhyana). A free person 
becomes muhyan by c ing a valid marriage with a free 
spouse. Ibn Hanbal and Ibn Rahwayh agree that marriage with a 
slave does not make a free Muslim (man or wom: " 

Both Ibn Hanbal and Ibn Rahwayh assume that a wife who is deaf 
ind dumb would not have the capacity to defend herself against an 
accusation of adultery by participating in a lin procedure, and they 
therefore agree that her husband cannot divorce her this way." 

Sometimes a husband makes a statement not considered serious 
‘enough to call for further action by either him or his wife. If, for 
example, he sees her with a child and says, “This child is not yours,” 
his statement has no legal effect." On the other hand, if he sees his 
wife nursing a child and says, “This is not my child, but I am not 
hereby slandering my wife,” Ibn Hanbal and Ibn Rahwayh think, 
nonetheless, that ‘dn proceedings should be instituted." 


nsumm 


muhsar 


tants responsibility iy six months. 1 a 


divorced and not remart 
is the father of any child sh 
See Qur'an 4:24-25 and 5:5 for women who 


-d, she can claim that her former hush 


Livers within » four-year period. 
\d marry 
hi also menwons the 


he believers 
this definition. Sch 
eh has never committed wilawful ker 
nly be falsely accused of doing 40. That is, his accuser would 
penalty for slander, For the development of qurinic exegesis and tr 
the meaning of shud, see Jobn Burton, “The Meaning of “Ihsan” In 
1s somenne liable 10 the penalty of soning for fe 
tery. Lb Hanbal and Ibn Rahwayh discuss the meaning of the term 

See again 1K 99, Malik disagrees and says that it does, At 
(or she) has been p 


therefore « 


hese re 


ation or aul 
1K 99. 

ve isthe punishment 
A 
flogged. Malik’s opinion is that a free Muslim 
ny valid marriage and that marriage with a slave 
See Burton, Sowrees, pp. 196~142, for a discussion 


4 person receives once 
person who is mubsan is stoned. A slave 
made awhsan by consummanion at 

valid. See Muwafta’, 3: 151— 
‘of Shafi'Ts views regarding the defn 

*Shafis leaves room for such a wife's ability to make herself 
her hustand is tree f Lan against her, See Ln, 5: 286- 

See 1K 266, See also Shai, Uwe, 5: 208— 

"See again 1K 267. This would enable the wife 
she did so, lead to 2 badd punishment for false accusation by the husband, Nor 
Sufyan b. “Uyaina would let the matter hang, See Shafi, Uw, 5:287 ~289, for circura 
stances in which a husband’ accusation against his wife simply lapses 


red guilty of adultery o€ fornieat 


of muhuans 


use the procedure 


establish her innocence, and if 


sat 
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Takhytr 


There are two statements a man can make to transfer the right of 
divorce to his wife, He can say to her either “Choose!” (ikhtari), or 
Your matter is in your hands" (amruki biyadiki). The first is usually 
referred to as takhyir, giving a choice or option; the second as tamlik, 
delegation or transfer of power—in this case the power of the option 
to initiate divorce, 

One of the points always made about takhyir is that the wife must 
take up her opportunity 
conversation with her hush 
point, one on which the 


pose right then and there, during the 
nd in which she is offered it, Another 
is some disagreement, is whether the offer 
of the choice in and of itself counts as a divorce, so that if the wife 
1 in a marriage that has 
aa single divorce behind it. Both of these points, and indeed takhyir 

d with Quran 33:28-29, erse of the 
choice,” and with the story told by ‘isha about the Prophet re- 
citing it to her. In a version of this story in Ibn Hanbal's Musnad. 
“Aisha says: 


chooses her husband, they remain marr 


in gener 


The Prophet came to me and said, "I have something to put to 
you, but you must not hurry to make a decision about it before 
you consult your parents.” I said, “What is it?” and he recited to 
me: O Prophet! Say unto thy wives: If ye desire the world's life and its 
adornment, come! I will content you and will release you with a fair 
release, But if ye desire Allah and His messenger and the abode of the 
Hereafter, then lo! Allah hath prepared for the good among you an im 
mense reward. Then ‘Atisha said, “I said, ‘What is there here for 
you to order me to consult my parents about? Indeed, I desire 
God and His messenger and the abode of the Hereafter.”"!”" 


Visha continues by relating the Prophet's pleasure at her response 
and that of his other wives, who, upon learning of ‘Avisha’s c 

n with the Prophet. In this version of the story, and 
in all others, ‘A°isha immediately chooses to remain with the Prophe 
but the end of the story is not always the same. Here, after explainin 
how the Prophet's other wives also chose to remain with him, she 
that they did not consider the choice and their rejection of it a ¢ 
vorce: “We chose the Messenger of Allah and we did not consider that 
a divorce.” However, there are other traditions in which ‘Aisha is 


also chose to rem 


"ibn Manbal, Mumad, 6:185. For more of the details of events in the Pr 
household surrounding the revelation of the “verse of the choice,” see Abbett, “A‘isha 


pp. 51-56, 


48 


Introduction 


reported to have said, instead, “The messenger of Allah gave us the 
™ These tex 

reflect both possibilities: in AA 114, Ibn Hanbal says that if a wife 
chooses to ren 


choice, and then we chose him, and that was a divorce.” 


ain with her husband, no divorcee has taken place 
if she chooses to remain with her hus. 


whereas in IK 83 he says th 


band. 


a single divorce has taken place 
Another issue discussed in connection with takhyir is how many di 
vorces the wife can effect. Ibn Hant Sh at not Ma 


lik—says that if she chooses herself, th single revocable 


divorce; Ibn Rahwayh agrees 

Ifa man puts his wife's matter into her hands, she can divorce her 
ied a num- 
ber. Unlike takhyir, which is over as soon as the couple's conver 
ik gives a wife the opti any time 
before they again have sexual intercourse or until he retracts his 


self from him singly, doubly, or triply, unless he has sp 


tion 


ends, ta 1 of divoreing her husb: 


statement 
numitted, her 
her hands, and she has the option of 


as lor 


If a female slave married to a slave husband is 1 


matter is considered to be 


divorcing herself from hii has he has not had intercourse 
with her. The story n 


who was manumitted by the Prophet 


often used to illustrate this is that of Zabra, 
nd then informed of her right 
ind by the Prophet's wife, Hafsa. 

lating 
formulae are to be understood in accor 


to divorce her hust 


fakhylr and tamlik by his 


Ibn Rahwayh makes a case for assin 


insistence that all divor 
dance with the husband's intentions. Thus, whether they differ from 


¢ exactly alike with regard to how long the wife has 


each other or a 


nd to how many divorces she can effect 


the power to divorce herself 


depends entirely on the husband's intentions, which are to be ascer 
tained by having him take an oath 
Shafi reps 1 tsnds, that the whole incident of the choice 
resulted a a sin reports that this was “ANTS opinion, thn Rahwayh 
has a tradition to this effect in his Musmad (Shafi, Um, 5: 140 and 7 
wayh, Mumnad, #833), For jons about tadtyir, see Wensin 
Akeyyara” and *Siaratu't-ahads,” for 6 to commentary on Quran 3$:28~29. 
See Schacht, ¢ 215, where he attributes the second doctrine to formalistic 


See, for 


n the part of some Iraqi jurists 


pple, 1K 315. Malik, however, says that it counts as a triple divorce 


unless the hushand specifies that he i giving her the choice of divorcing herself only 


singly. Malik, Mudaswana, 2-473. See Shi, Umm, 5:199, for an arguement against 
Malik’ position 


uirse. See, for example, AD 86, In 1K 213, 


Sufyan b. ‘Uyaina and tbn Rahwayh make the pe 


nt that laklyér is ended by an act of 


intercourse only if the wife knew of he Tha: Hanbal says regardless of whether 


she knew of it 
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Khu 


A marriage is ended by khul* when a woman initiates divorce by 
offering to buy her freedom from her husband or to ransom herself 
Although it is not specifically mentioned in the Quran, 
are taken by early jurists to refer to it 


Divorce must be pronounced twice and then (a woman) must be retained 
in honour or released in kindness. And it is not lawful for you that ye take 
from women aught of that which ye have given them; except (in the case) 
when both fear that they may not be able to keep within the limits (imposed 
by) Allah, And if ye fear that they may not be able to keep the linus of 
Allah, in that case it is no sin for either of them if the w 
herself. These are the limits (imposed by) Allah. Transgress them not. For 
whoso transgresseth Allah's limits: such are wrongdoers. And if he hath 
divorced her (the third time), then she is n 
until she hath wedded another husband (2 


ot lawful unto him thereafter 
1-240)." 


The most widely cited example of this kind of divorce is tha 
wife of the Ge 
most often 
say that she ar 


ypanion Thabit b, Qais b. Shammas, whe 
en as Habiba bt. Sahl, Habiba went to the Proph 
Thabit were incompatible, and the Prophet ordered 
¢ Thabit in return for the dissolution of their mar 
riage. In the version of the story in AA 56, the Prophet orders her to 
return to Thabit the garden he had given her 

One issue involved in discussion of the de 
it led to th by annulment (faskh) or by 


wo 


her to compensa 


of khu! was whether 
dissolutic 


of the marriag 
iy). An annul 
divorces a couple are allowed before they are irrevocably divorced 


diverce (fa 


and cannot remarry unless the wife has been married to another hus- 
band, Ibn Hanbal and Ibn Rahwayh both agree that kul results in 

‘On the ward Aku, see Lane, +. "th 0" foe the root meaning of "to pall off, of 
strip or cast off (a garment)” The forms 3 verb can be used for this kind 0 


used of the wife, it means "she incited, urged, or induced her husband 


sation.” If used of the husband, it means “he divorced his wife 


alan be used 
Wuated a dha 


for a ransom given by ber... ot for a gift or a compensation.” Form | 


The form 8 active participle, muthialia, is used of the wife who has 


Bb. 6x." Tulg.” for Sehaelot's 
Kinship and Marriage in Early An 


nmnary history of Khu. See W. Robe 
pp 112193, 


hut in pre-Islamic Arabia 


The word for “ransom” in this verve is ftadat (root, fy). This verse is also quoted 
in AA 5% 

See also 1K 80 for this story. See Stern, pp. 129-132, for stories of two other € 
of khul’. [K 80 opens the possiblliey of modifying Schacht’s statement (EV, "Talig”) that 


ails of the story of Thabit and his wife are not utilized in figh 
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dissolution of the marriage by annulment, an opinion attributed to 
Ibn ‘Abbas. To explain it, Ibn Hanbal relates Ibn ‘Abbas's interpret 


tion of verse 2-229: 


‘Abbas said, “Allah mentioned divorce in the 
iter that.’ He holds 


Uthman's name is 


beginnit 


if. ransoming in the middle, and divorce 


that khult is not divorce, but rather ransoming.”" 
associated with the opinion that 


results in divorce rather than 
ment, a view that Ibn Hanbal specifically rejects in AA 57 by 
ng the isndd of a hadith reporting it.!" Whethe! 
as an annulment or a divorce, the le 
or triple divorce. For example, a woman who has parted from her 
husband by dul waits the 


al effects are those of a definite 


ne Sidda as a divorcée,""' Also, if her 
it has no effect, and the couple 


cannot remarry without a new contract and a new dower," 


husband divorces her during her “dé 


Another issue was what the woman actually gave her husband. In 
one version of the story of Thabit b. Qais and Habiba bt. Sahl (related 
by Ibn Hanbal in AA 56), Habba returned to Thabit his garden. In 
another, she returned to him whatever he had given her.’ In both 


she had 


versions, the implication is that she returned exactly wha 
received as a dower. The question then arose, whether the husband 
could take from his wife more than he had given her as a dower, or 
less. Ibn Hanbal disapproves of a husband's taking back more than he 
originally gave his wife; he says, for example, "I do not like him to do 
that” and "He should not take from her more than he gave her.” And 
husband to take 


n conditions, 


Ibn Rahwayh, at one point, says it is not lawful for 


from his wife more than he gave her. Under ce 
separation by Khul can also take plac mpensation. Ibn Hl 
bal makes this point in AA 162, and Ibn Rahwayh elaborates on it in 


for ne 


hold chat Mul is divorce, See Malik 


Mus a 
Wt see 1K 8 
See AA 53. tbe Hanbal says that if a couple remarry after parting by Hut theit 
Jivorces behind it. He scems here to follow verve 2: 229, by axsumning 
1 not part by means of Akuf, a already been divercedt 
See, for example, Malik, Muaatia’, 9: 185; Shaft, U 
AD 182, 1K 855, IK 457, In 1K 355, Tha Rahwayh ral hat 


his wife.” In 1K 


1 no take tack 


ul However, neither says that Akal is thereby invalic 


ik and Shafi" do not agree with them, In the Mwai, Maik There bs 00. 
harm in a w ig herself er husband for more than he gave f 
and Shafi’. says, “There is no specification in the (word ransom as 
to whe less than he gave her™ (Malik, Mumia’, 3°185). See also 
Mudasrwana, 2:395, 340~341; Shafi, Umm, 5: 197 
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1K 357, where he discusses kul in terms of the failure of two arbiters 
to reconcile a couple. 

If a woman has parted from her husband by means of a Mul di- 
vorce during his terminal illness, bn Hanbal does not think that she 
inherits from him. Shift shares tbn Hanbal’s view; Malik does not." 
Ibn Rahwayh does not comment on this particular problem 


Tdda 


A woman's ‘ida is the period of time she must wait before she can 
remarry after she has been divorced or widowed. The Quran regu- 
lates the ‘ida in some detail; her 
Ibn Hanbal and tbn Rahwayh are asked a 
further detail, To consider first the divorcée, The Qur’in im 
her ‘dda in 2 
apart, three (monthly) course 


on the basis of thes 


regula 


mber of questions of 
ntions 
228: Women who are divorced shall wait keeping themselves 


Questions arose about the meaning 
gular qur’), which can be 


the interval between (wo 


of the word for “courses,” quri? (or agri?, si 
understood as either menstrual periods o 
menstrual periods.” In AD, asked about the meaning of this word, 
itions on the authority of ‘All 
and Ibn Mas‘ad that it means menstrual periods and the traditions 
¢ authority of ‘Avisha that it means the time between. In AA, he 
mentions the disagreement (ikhtilaf) on this term and then relates that 
a tradition on the authority of ‘A%isha says a qur’ is the time between 
ed in IK, Whatever 
the word means, the length of time a divorcée’s ‘ida lasts is meant to 
alculated in terms of menstrual periods. If she is too old or too 
young to menstruate, her ‘idda is an equivalent three months: And for 


Ibn Hanbal hesitates between the tr 


two menstrual periods. The issue is not ment 


be 


such of your women as despair of menstr 
shall be three 
Another q 


on... their period (of waiting) 


mnths, along with those who have it not (65:4). 


estion is what a wor 


1 is to do who is waiting an ‘dda 


In the Mudanwawa, also in 


ussion of reconciling a couple, Ibn Qasim points 
‘out that where the wife seeks a sep : 


from her husband because she fears his 


behavior, he should divorce her for no comp 
the separat 
Mudawwona, 2295, See in addi 


of at all. In this case, the ele 


dit. See Malik 
0, where Shak 

for sepa- 
bh reprehen: 


n that makes i s 


aration by thul is that the wife init 
om, Malth, Munsatio® al 8 
nt reports that this is also Abo Hanifa’s 


pinion. See both these F 
thing his wife has. Aleho 
the Mul 


ration by Rhul in which a 


sible, such extreme ¢ 
ImSee AD 149, Shi 
only dhe Ma 


2:35), See Coulson, p. 


have a woman inheric from oer hustunt én this case 
This has some practical consequences f 


to last; see BY, .v. “Idda. ; 
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calculated in terms of months but then starts to menstruate within the 
three-month perio 
again and waits it i 


The answer is that she begins her ‘ida over 


terms of menstr 


al periods. If the opposite oc- 
ad then 
stops menstruating, there are two ways for her to complete her ‘ida 


curs—a woman is waiting her “idda in terms of menstruatiot 


If she knows why she has stopped menstruating (for example, be 


se she is ill), she waits until she starts 


cause she is nursing or be 


menstruating again, then completes a new ‘dda in terms of menstr 
periods. If sh 
year—nine months to cover the eventuality of preg 
months in place of the three menstrual peri 

Women divorced before their husbands b 
them need not wa 
beliewe! If ye wed b 
them, then there is no period that ye should reckon 
referred to only once, in 1K 189, in c 
whether a man who wishes to divorce his wife before having inter 


her should do so while she is menstruating 


does not know why she stopped, her ‘idda lasts a 


ancy and three 


d intercourse with 


an “ida in accordance with verse 38:49: O ye who 


lieving women and divorce them before ye have touched 


This situation is 


nection with the question of 


periods, or two months. This accords with the general tendency to 


idda of slave women who have been divorced is two menstrual 


halve legal effects for slaves.’ There was some thought that if she 


did not menstruate, a slave divoreée should wait an ‘idda of one and 
one-half months. Ibn Hanbal does not support this view; neither does 
Ibn Ra 


The Quran mentions the ‘ida of a widow in 2:234: Such of you as 


wayh 


die and leave behind them wives, they (the wives) shall wait keeping themselves 
As with the Sidda of the slave divor 
cée, the question arose of the length of the Sidda of the slave widow 


Ibn Hanbal notes that Muhammad b. Sirin and Makbol both said sh 


apart, four months and ten da 


the shortest time in which a woman can be 


See AD 178, AD 174, and IK 56 for the 


"See AD | 


expected to have had three me 


longest me a woman might be prege 
See ( nt for adultery committed by slave wives is 


half that of free wives. See Burton, Sources, pp 


tbe Ha 


All the opinion that a divorced female slave waits an 


dds ‘one-half months. First, he quotes "Umar as saying, “IT were able to 
make the ‘one and one-half menstrual periods, I would.” Then Ibn 
Hanbs Alt that he sald she waits an “dda of 


ts what he wi not judge until | know what the Prophet said about 
a given matter b. Hlanbal concludes this response by saying, "My father 
said, "But I follow "Umar's doctrine: that if she does not menstruate, then twa months, 


and if she does, te ‘astrual periods 
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waited an ‘idda of four months and ten days. “They followed,” he says 
the literal sense of the verse,” He himself does not agree and says the 
majority hold that the length of her ‘idda is comparable to that of the 
slave divorcée and, therefore, half of that of the free widow: “Mostly 
we have heard that she waits hi 
months and five days, because they have compared it 
made incumbent upon her, half the sidda of the free w 
found on the authority of the Prophet.” tba R. 

The Quran says that the dda of a pregnant woman ends with her 
delivery: And for those with child, their period shall be till they bring forth 
their burden (65:4). This verse is usually taken to refer to both di- 


vorcées and widows, and Ibn Hanbal says specifically that a widow's 


¢ ‘idda of the free woman—1wo 


» divorce, 50: 
man. This is 


hwayh agrees.” 


sidda ends with her delivery.” However, some held that the wi 


dow’s ‘idda had to be a minimum of four months and ten days, and 
therefore if she gave birth before that much time had elapsed, she 
had to wait out her full widow's sidda." 


The length of the sidda of an wmm al 


lad occasioned much discus 
sion. An unm al-walad is a female slave who has borne her master 
children. If he has recognized the children as his own, he cannot sell 
her, He may cither keep or manumit her during his lifetime, but she 
is automatically free upon his death. The length of her Sidda upon his 


death depends upon whether she is thought of as a slave or a free 


woman. Both views were held. If she was considered a slave, her 


idda was said to be & mon arus 


h (ie.,an istibriP). If her change in 
froma shave to a free woman was emphasized, her ‘ida was said to be 
four months and ten days. In addition, there was a view that her *idda 
|, at one point oF 
another, upholds all three of these opinions. In AA 135, he says her 


should be three months. Ln these texts Ibn Hanby 


‘idda is one menstrual period, “because she is a slave with respect to 


ee AN A 


41K 90, 
1K 928 
scr 


to Ibn ‘Abbas. See Se 
he mentions this view ax part of a ten 


ard greater riety 


apni dhl 
vests, Malik and St 


eval, and Ih 


Rabwayh do not mention icin 
1 the authority of thn ‘Abbas, ty 


14 both 


they do not follow it either. See MAIR, Mia 


All the major bath calle 


mention Iba ‘Abbi But whereve 


the compilers themselves express an opinion, it always it favor of the preg. 


ch, Handhewd, 59.“ 


regarding the wm al-walad, see 


"For 
Blan. 


ws soon as she has delivered. See 


abudad.” See also Schacht, On 


pp. 261-26 
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all her circumstances,""" and he reasons against the other two 


choices. He reasons against her waiting an “dda of four months and 


ten days by quoting verse 2:234 and then saying, “The umm al-walad 


is neither free nor a wife that she should wait four months and ten 


days.” He reasons 


inst her waiting an “idda of three menstrual pe- 
tiods by saying, “[TJhis is a doctrine without an argument [to support 
it]. rather the divorcee waits an ‘idda of three menstrual periods, 
and this woman is neither a divorcee nor free." However, in IK 361 
he says her ‘idda is four months and ten days, and in IK 149 he says 
that the ‘ida of an umm al-wai 


becuse “that is the least time within which pregnancy be 


who does not menstruate is three 


months, be 


comes apparent.” 


A woman whose husband has been declared a missing person 


la on his behalf and is then free to re 
gid if he has been absent for four 
sume that he has died, either in battle 
Some held 


(mafqid) waits a widow's 


marry.” A man is considered a 


years®™ and it is reasonable 


oF at sea, or simply because his absence is inexplicable” 


that in addition to waiting a widow's ‘ida, the wife of a mafqiid should 
be formally divorced from her husband and also wait a divoreée’s 


la. This view is contained in a story Ibn Hanbal relates in AA 78 


pout a woman who went to the Caliph ‘Umar b. ‘Abd al-‘Aziz to tell 
him her husband was missing. After four years, (Umar instructed her 
to wait an “dda of four months and ten days, Once she had done so, 


he instructed the husband's next of kin to divorce her on her hus: 


f 4 female slave who cannot become 


In AD 166, Ibn Man! mvs that Ibn "Umar said an ad's “dda was 
ne month but that he huraelf ave 
Ia AA 135, w describe ays. “The wm al: 


Malik says her 


Wh, See MAlik, Missin 


ording 10 He Hanbal, his estate is alvo distributed, but see AD 


hat the 
wed. Non Han 


127, where Abd Dawad asks Ibn Hanbal about Malik’ do 


the * is distributed only afte 


This length 
Schacht, Ongins, p. 211 


In AD 115, 416 nsists chat u man whose absence is caxily 
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band’s behalf, and then, after she had waited the ‘ida of a divorcée, 
she was free to remarry. Ibn Hanbal does not agree with this view; he 
holds that the wife of a mafgad can remarry after waiting a widow's 
sida, A slave woman married to a mafgad waits for only two ye 
him to return, and possibly waits an ‘idda of only two months and five 
days. Aba: Dawid is not sure whether he actually heard this last from 
Ibn Hanbal.® 
ried and his inheritance divided up, both Ibn Hanbal and Ibn Rah- 
wayh hold that he recovers what he ¢ 
Hanbal says, his wife has remarried, he may choose between insisting 
that his wife divorce her current husband and, after an appropri 
‘idda, remarry him, or accepting instead a return of the dower he 
originally gave her. 

An istibré? is the amount of time a female slave waits after a change 
of owner before her new owner is permitted to hi 
her. If she menstruates, [bn H. 
if not, three months, because th 
is established, Generally, her n 


rs for 


If the mafgiid shows up after his wife has been re 


n of his property." If, Ibn 


ve intercourse with 


nbal says her istibrd? lasts one month; 
is the least time in which pregnancy 
w owner, the buyer, is considered re- 
sponsible for his female slave's istibri?, although both Ibn Hanbal and 
Tbn Rahwayh indicate that the seller, in some circumstances, might 
also benefit from having her wait an itibrd. In 1K, two instances are 
mentioned of « m 
male slave of his. In one 


n wishing not to sell but to give in n 


ase, she is an umm al-walad, and he should 
istibra? before giving her in marriage; in 
the other, she is a slave with whom he has not had 
waiting period is unnecessary. Itis essary if'a female slave 
is very young, although if there is any chance that she might be preg- 
nant, Ibn Hanbal says, an istibrd® should be observed.” 


definitely have her wa 


nda 


lercourse, 


Iso un 


™See AD 119. 
See 1K S04, where both agree that his heirs have done nothing wrong in assuming 
he was lead. 
This is paid tor him by the new bush 
"See El, 5. “Ishi 


13. See AD V2, 12 
The term means to make sure 


the “freedom,” that i the 
‘emptiness’ of the wo 


The article emphasizes that the purpose of this waiting pe 


od wis 10 ensure that the 


anv om question was ri 


W was) preg 


therefore 
cect paternity, Some sources also mention propriety. 

10. fw 1K 219, Kausaj mentions that if a man buys a female 
as not had inte 


nid problems of cori 
See 1K 219 and 1K 


Mave from an owner whe 


rse with her, he buys her immediately, 


referring to the practice of delaying the sale « 


2 female slave (mundda'a), wher 


ny she 
's given initially into the hands of a person (usually a woman) entrusted with making 
sure the period of inbra is observed. See KJ, sv. “Itibra?,” and Malik, Mudawunna, 
S:131=182 

See, for example, AD 57 and 59-61, The story referred to in AD 63 lea reference 
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A woman receives maintenance and lodging during her ‘idda, or 
only lodgin her, dependin 
dance with Quran 65:6, it is taken for granted 
pregnant divorcée receives both maintenance ar 
band’s house until she delivers: Lodge them where ye dwell, according to 
life for them. And if they are 
with child, then spend for them till they bring forth their burden. A woman 
who is not pregnant 
the right to maintenance and lodging, since her husband can return 
to her at any time during her dda. Th 
about maintenance and lodgit 
and who has been irrevocably or triply divorced. This controversy 
often involved traditions concerning Fa is. Many different 
traditions with many different isndds tell of Fatima bt. Qais, whose 
husband Aba ‘Amr b. Hafs divorced her al-batt 
ther all at once or for a third time). The details of the story a 
vary, but they always focus on the question of whether during her 
“ida the Prophet granted her ma 
ing, « 
although it is usually a 


orn 


upon her precise status, In accor 
these texts that 


lodging in her hus- 


your wealth, and harass them not so as to strai 


nd who has been revocably divorced also has 


¢ was controversy, however 


woman who is not pregnant 


ima bt. Q: 


or irrevocably (ei- 


ntenanice 


nd lodging, only lodg 


neither. There are tradi 


1s to support all three positions, 


reed that she waited her ‘id 


n the house of 


blind and hence unable to see her in 
The question is why she moved there 
dda of all triply di 
exception to the rule, 
al from her husband's 
able, tha 
tives, that she was vitup 


Umm Makim’s son, who wa 


an inappropriate manner 


Traditions that support lodging during the 
je that Fag 
Among the various reasons given for her reme 
house are th 


abuse from her husband's re 


a bt. Qais was a 


it was isolated and she felt vulne 


tive tow 


me in which Aba Yawuf, the judge, made it lawful for the Caliph Haron al-Rashid 


d femnale slave of his. A version 


Nights, The Bow of the 


ave intercourse immediately with 
this story is in Richard F, Burvo 
Thowsand Nights and a Night, 14: 154 

Sce Wensinch, Concordance, 1. “Fatima bi. C 
ons. See Stern. Marriage, pp. 136~140, for a sum 


for references to these tradi 
them, For a (ull 
al development of the 
dda. see G, R. Hawting 


eatment of Fatima bt. Qais' case and a discussion of the his 


problem of lodging and maintenance for a ring her 
The Role of Que"an and Hadith in the Leg 
vorced Wo Her "Waiting Period’ (‘xlda) 


Controversy about the Rights of a Di 


Hating su he three 


man—that 


she receive t «sis the third. See 
pp. 433—43! 
"> Malik. Muwowa’, $208, says that Fatima waited her *idda in the 


Sharik. See Zurqants co 


h, only lodging, or neither. He says the Hanball 


rentary for reasons why her house was suitable 
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them, and that the house in which she was living was not, in fact, her 


husbany 
In AD 161 and 162, Ibn Hanbal seems to support those ta 
nan receives neither lodging nor 


that say a triply divorced we 
tenance. When someone quotes to him the statement of ‘Umar's “We 
do not forsake the Book of our Lord and the Sunna of our Prophi 
he asks what verse this refers to. The answer is Lodge them where ye 
dwell (65:6), and Ibn Hanbal says that this verse applies only to the 
woman who has been revocably divorced. He also says, “This state 
ment on the authority of ‘Umar is not sound.”*"' In AA, Ibn Hanbal 
again supports those traditions that say the triply divorced woman 
‘ceives neither maintenance ng, but in IK, he seems to sup- 
port those that say she receives lodging, and this also seems to be Ibn 
Rahwayh’s view." Malik and Shafi both say all divoreées receive 
lodging. Malik does not mention the Quran, but after relating # tra: 
no mainte 
And this is our practice” (wa 


nor lod; 


dition that a triply divoreed woman receives lodging b 
pt), he says, 


nce (unless she is preg 


hddhd al-amr ‘indand), Shafi‘t says 65:6 refers to all divorcées and that 
tod did not distinguish 
A widow receives lodging but not maintenance (presumably, she 
provides for herself out of her inheritance), In AD 164, Ibn Hanbal 
is asked about a widow in danger of being expelled from her house 
He answers by asking, rhetorically, whether there is any particula 
reason for her to be expelled.*'* ‘The only reason would be if she has 
done something making her liable to a hadd punishment. If she has, 
she loses the right to lodging during her ‘ida, Similarly, if the divor 


mong them. 


See, for example, Shab, Umm, 296, and Malik, Muwafta’, $:210, Zurqant's 
The full watement on the authority of "Umar whieh The 


‘We ilo not forsake the Book « 


al rejects here in 


Lord and the sunna of our Prophet 


5 the words 


‘of a woman.” ‘Umar goes on to suggest that possibly Fatima bt. Qais forgot what really 


happened afver her dh 


¢. See again, for example, Malik, Mwwatta’, the commentary 


10, ‘This statement of ‘Unnar’s is included in traditions that support lodging for 


inv 1K is shared by Malik 


ocably divorced woman, based 


4 shat, 


th of whom support 
the received teat, 
under Caliph Abd al-Mabik, See Schacht, Origins 


Aging for the i 


which had been adopted in I 


Traditions that support both lodging and 
6. See again Schacht, and Jeffery, p. 102 
WF maintenance nor lodging are based on the received tex 
Thn Hanh says (AD 160), that 65:6 refers oaly 
See Malik, Muwuta’, 3.810, Shafi, Usam, 52% 
See Malik, Mudaresa 


house when there are debts against her husband!’ estate 


nance are baved on fn Mas 


fy reading of 


ose that suppart ine 


he revorably divorced woman. 


$:475~476, for a discussion of the widow's status in her 
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cée is liable to a hadd punishment during her ‘idda, she too is deprived 
of her right to lodging 

There remain a few final concerns about a woman's ‘ida, Ibn Han. 
bal and Ibn Rahwayh both mention the comportment of the triply 
divorced woman and the widow; such women are expected to give up 
perfume and personal adornment, such as henna and kohl, and dyed 
or new clothing. They are also expected to go out as little as possible 
and not to spend the night away from home 
revocably divorced woman is the same as that of a 


The comportment of a 
ried woman, 


although Ibn Hanbal prefers that her husband not see her hair dur 
ing her ‘“idda. 


A divoreée who menstruates is believed to be at the end of her ‘dda 
if she claims it has ended after 
it has ended in one month « 
of proof is required. 


pore than one month, But if she claims 


ly, oF in less than one month, some sort 


nan returns to a wife during her ‘dda and then leaves her 
w ‘idda. If she is pregnant, her husband can 
during her “dda, as long as she has not given birth (and 


in, she must wait 


return to he 
thereby ended her ‘idda) 

A man cannot remarry during his wife's ‘ida if his death would 
render his divorce invalid and thereby create an illegal situation 


Thus, if he has four wives and divorces one, he cannot marry a fifth 


while one is waiting an “dda, lest his death leave five widows to inherit 


wishes to marry a sister of his wife's, he cannot do 


from him. Or, if 


so until her ‘ida has ended, lest he die and leave two sisters as widows 


Various Other Topics 


A number of issues are touched upon more briefly than those out 


These include the treatment of slaves, most especially of 


lined above 


concubines, relations between husband and wife, child custody, and 
the effects of conversion on marriage and divorce, Few involve either 
panions, and fbn Hanbal and Ibn Rahwayh 


They do, however, 


the Prophet or the Cor 


mention almost no traditions in their answers. 


sometimes mention the opinions of earlier scholars who had contrib: 


uted to the ongoing consideration of these issues 


if'a husband wishes to return to his wife during a nan 


final ‘dd omested paternity if the wife remnarries 
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CHAPTER 2 
Compilation of 


Aba Dawad al-Sijistani 


Chapter{s]* on Marriage 


" Abd Nasr Mubamn 


b. Hafy related to me (that) Abo Da- 


wad said: I heard Ahmad b. Hanbal asked about a woman who 
said, “I nursed a (certain) woman and her husband,’ and who 
then disavowed (what she had said] and said, ‘I meant [a certain 


woman and] her paternal uncle 

He said, “In both cases she is in the 
testimony is not valid), 

The man (ie., the questioner) said, “She lied and then told the 
truth 

He said, 


me position” (i.¢,, her 


If she is not trustworthy (rddiya), then it makes no 
difference. What she said has no legal effect (Iaisa bishai'in).”” 

#2 [Aba Dawad said:} Another time, I heard Abm: 
this problem, "Ibn ‘Abbas said, ‘An oath is exacte 
she is trustworthy,’*! 

$s) Lheard Abma 
in-law's umm al-u 


He said, “Yes. 


d say about 


from her, if 


asked whether a man could ma 
lad. 


ry his 


See also 1K 9. Ibn Hanbal was satisfied wich Ibn “Abbas authority on the questo 


records at east (we tradi 
ing Ibn “Abbas's authority. Both 


quiPanic statement that two women « 


s in the M 


wad contra 


he 


n he witnesses along with ane man, the other says 


of witnessing, even though 


uthority of Uh 


ne supe 


that for nursing, one woman is adequate along with ove man. See Murad, 2:35, 
However, in the Mudawmwna, 2:411—412, Malik’s opi 


he testimony of 
ough to separate 
a couple, even if she is a trustworthy witness. The testimony af (wo women is enough, 
but only if they are testifying to a Fact already well known by the couple's relatives and 


hat she nursed both a 


band and a wife is not e 


neighbors 
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I heard Ahmad say, 
[fed by a we 
tody of] him. 


Whenever the nursing infant is being 
se] for a fee, his mother has the right to [cus 


Chapter on Giving Equals in Marriage 
to Each Other 


[heard a man say to Abmad, 
who is an Arab. Sh 


1 have a paternal first cousin 


I give her in marriage to a maul (ie. a 


1-Arab client)? 
He said, "Ni 
The man said, 
Abmad said, 
1 heard 
woman, [He was asked whether] the couple should be separated 
[At first] he did not answer. Then he said, in a manner deny 
ing (that they should be separated}, "{If] am 


But she is sickly (da‘ifa 
Do not give her in marriage [to him). 
Ahmad asked about a mauld who marries an Arab 


» whose father 
accepted Islam yesterday marries a Hashimite woman, does that 
man allege that he is her equal 

I said to Abmad, “The Prophet gave Usima in marriage 

He said, "Usama had fallen captive, but he was an Arab. 

Lasked, "Ifa and a woman is wealthy, can he 
be considered her equal 

He said, 
Mutawiya is destitute 


an has nothir 


I do not know, [but] the Prophet said to Fatima, 


he has no wealth. 


Chapter on Marrying* Dhimmi Women 


I heard Abmad asked whether a Muslim should r 
and Christian women 

He said, “There is no harm in it if they are free, but if they 
are slaves, no, 

1 he Abmad say, “Free 


treated the same as a man’s Muslim wives with regard to his di- 


Jewish and Christian wives are 


viding his time between them and providing maintenance for 


them 


Chapter on Marrying® a Slave Woman 
in Addition to a Free One 


I heard Abmad asked whether a man who is already married 
toa free woman can marry a female slave as well 
“Most scholars find it reprehensible 


61 


s2T heard 


14 said to Ahmad, 


415 Theard Abmad asked a 


18) Theard Abmad say, 


19 heard 


#20 [said to Abmad, "(Th 


« free won 
with 
7500-510, 
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Abmad asked about marrying female slaves [in 
general] 

He said, “The strongest opin 
ter is on the authority of Ibn ‘Abba 


on related concerning this mat- 


413 L heard Ahmad asked about a man who manumits a female 


nd makes her manumission her dower 
He does not need a wali, but his marriage must be 


He said, 
witnessed. 


‘What does he say {if he wants to marry her}? 
I hereby make y 
anumit you and make your 


He said, “He says, manumission your 
ad if he says, ‘I hereby 1 


n your dower,’ this is valid, [bec 


manwumissi ase} it is connected 
speech, unless he has manumitted her (previously), then wishes 
dower] is 


pout # man who manumits his female 


to marry her, [In that case to her.” 


slave making her manumission her dower and then divorces her 
before having intercourse ¥ 

He said, “She r 
which she would have bee 


her 
rns to bin 
sold befe 


alf her price (ie., the price at 


hier manumission). 


$16 Someone said to Abmad, “[What if] she does not have it? 
He said, “Then she is in debt for it 
417 Lheard Abmad asked what the minimum prerequisites were 


(ham adnd ma yakiinu) for am: 
He said, 


riage contract 
A suitor, someone to give the bride in marriage, and 


Chapter on Marriage [Contracts Concluded] 
without a Wali 


There can be no marriage without a wall 
If there is no walf, then the political authority (fas-sultdn) (gives 
a woman in marriage) 

Abrnad say 


governor (amir) for this 


1 choose the gddf; | prefer him to the 


re is] the hadith of Ibn “Abbas (that) the 
ayyim has more right to [dispose of] herself t 

He said, "Just as the Prophet revoked the 
bt. Khidharn, 


The two conditions usually given 


t necessitate marriage with a slave rather than 
da free wife's dower and fear that if he 


foen Abbas’ mame is as 


\e insistence that both 


nditions be present. See Ibn Qudima, abs 
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Lasked, “What about the bikr? We do not give her in marriage 
do we, until we ask her permission?" 

He said, “No. 

1 said. 


sent]? 


What if she is given in marriage [without her con 


He became apprehensives about saying anything concerning 
her 
I said to Abmad, 
her consent) is not v 
He said, “No, h 
and chooses for herself. 


If it (ie 
id, tha 
w are Uh 


bikr without 


ayyin the same 


the marriage of th 


makes her and th 


y the same?! For the thayyib speaks 


Further, a marriage cannot be con: 


cluded without a wali, and the bikr is consulted, so it (i.e., the 


marriage he said something like 


is most pleasing to her.” Or 


this (aw haldmun yushbihu hddha) 


I heard Abmad asked about a man who is [both a woman's] pa: 
ternal cousin and wa 
He said 
marriage to him, 
Shu'ba 
Aba. Daw 
‘Umair th 


‘Can he give her in marriage to himself 
No, but he can authorize another man to give her in 


Then he adduced the hadith of al-Mughira b. 


4 said: [This is} the hadith of ‘Abd al-Malik b, 


al-Mughira b. Shutba authorized another man to 


have a certain woman giv 


riage to him, even though ab 


rman 


Mughira was himself of hers than the oth 


Abmad was asked about a man who wants to marry the 
daughter of one of his female staves 
He said, “He authorizes another man to give her in marriage 


to him, and he does so. 


Chapter on Giving Minors in Marriage 


his marriage 


id to Abmad, 


Does a son have the option [of dissolving 
if his father gives him in marriage, that is, when 
he is a minor 

He said, "No. 

thea 
marriage 

He said 
unless she has reached nine y 


d Abmad asked whether the orphan girl can be given in 


No one gives @ girl in marriage except her father 


cars of age 


Someone said to Ahmad while I was listening, "Then once she 
has reached nine years of age 
per than her father). 


Yes, when her permission is sought and she has 


she can be given in marriage [by 


He said, 
granted it 
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#27 L said to Abmad, “[What if] 2 man gives his son in marriage 
when he is a minor and then the son or his spouse dies?” 
He said, “Mutual rights of inheritance prevail between the 
couple 
#28 [heard Ahmad asked about the orphan girl given in marriage 
before she comes of age and then she or her husband dies, “Do 
mutual rights of inheritance prevail between the couple? 


He said, “There is disagreement about this; Qatida said they 


Chapter on the Wali Who Is an Unbeliever 


#29 L heard Abmad asked about a Ma 


Islam, should the two be separated 


n,! “If his sister accepts 


He said, “If it is feared that he might act as her wall) yes. 
#10 Theard Ahmad asked about a Magian, "May he take a (Mus- 
lim) female relative on a trip or give her in ma 
He said, "He is not her wali 


631 Lheard Abmad asked about the partially manumitted (mukd 
tab) slave, “Can he marry without his master's permission? 
He said, "No 


92 L heard Abmad asked about a slave who has been given the 


‘Can he 


legal right to trade (ma’dhiin), 


ry without the per 
mission of his master 
He said, “No.”* 
433 1 heard Abmad asked about a slave who marries without his 


master’s permission. Then the master learns of it, but keeps si 


lent, “Do you consider this 
Ahmad said, "No, even if the master says, 
not valid) until they (ie 


marriage valid (aturdhu jPizan)?’ 
1 validate i’ [it is 


master und slave) co 


jude a new 


contract 
Abmad said {in addition}, “Ibn ‘Umar said, ‘Such a case is for 


nication and the slave is beaten for it 


The questic 
hher futh 


hed here sssumes that a minor virgin should not, in the abse 


of 
her 


by her guardian, But i 


's, and then 


there is disagreemen 


rer the rights « wtance hed 
by a valid marriage prevail. After noting disagreement on the matter, thw Banbal 
fers the Succemsor Qutada's view, and by implication his own, that they do not 

Both the he ma’dhan remain slaves and therefore cannot marry with- 


out perm Abd." f 


formation on various types of save 


1. See also Thm Hane 


Fries without his master’s permission is a forns 
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#4 L heard Abmad asked about a man who marries a woman on 


the condition that he take her to Khurasan, thinking that when 


he takes her to Khurasin he can let her go there (ie., abandon 
her). where she would be destitute 
No [he should 


marriage, unless he marr 


He said not do that). It resembles a mutta 
s her on the condition that she be his 


wife as long as she lives. 


Chapter on Tafwid 


35 sked about a woman's walis who give her in 
5 for less than her fair dower 
He sitid, “If she consents, then it is a valid marriage 
#36 Someone said to Abmad, “Then [the validity of] the marriage 


does not depend (yalhagu) on her dower being a fair one 


He said, “No, not if she has consented (to be married for less 
than her fair dower} 
#7 — Lheard Ahmad asked about a woman's fair dower 
He said, "It is the dower given to the women in her family 
$k — Someone said to Abmad, “Isbag b. Ibrahim, that is al-Mar 
wazl, says five hundred dirhams {is a fair dower). But Abmad 


found that objectionable (ankarahu). 
#89 heard him say, "If a woman says, ‘Give me in marriage fo 
one thousand dirhams,’ and he (ie, her guardian) says, ‘I give 


you in marriage for five hundred,’ and her fair d 


1, she should receive one thousand, because she made 


her body available [for that sum] and was content [with it) 


Ho I said to Abmad, “{What about] the hadith of Ma'qil b. Ya 
sir—the story of Barwa‘ bt. Washiq?” [I asked whether] he fol 
lowed it (yadhhabu ilaih 

He said, "Yes, 
#41 I said to Abmad, “(What if] a man marries a woman for a 


dower consisting of a female slave and gives her the slave. Then 


bal, 3300-301, 377, 32. Wut see Sh Jami’, p. WS, where both he 
and Abo Yasuf sanction the master’s retroa: f such a marriage 

Yor: Manbal is against mua, o Here he speaks against « hid 
den intention. Since he is ag A approve ty a thought, but 
cannot say detnitely that th 

In hadiths about Barwa’, Ma‘gil b. Yasar al-Muzant and Ma'qil b. Sinn al-Ashja't 
both Companions of the Prophet, are often inte J. See, for example, Aba Ds 


2189-190; Th Hanbal, Mumad, 80; Nasa’i, Swnan, 62121. Tir 


in, 2406-407. See also Sch h 
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the slave dies, and the man divorces his wife before having inter- 
course with her?” 
He said, “He claims from his wife half the price of the slave.” 
I said to Abmad, “But what if the slave bore a slave son?” 
He said, “He [still] claims from his wife half of the slave's price. 
Don't you sce that if he marries her for [a dower of] one thou- 
sand dirhams and gives them to her so she keeps them for a year 
(famakatha ‘indahd sanatan), then he divorces her [before having 
intercourse with her], she is entitled to the increase?™ She re- 
turns to him five hundred dirhams 
I heard Abmad asked about a man who spends time alone 
with his wife while the wo of them are fasting, but not in Rama. 
din, so that the door has been locked and the cu 
He said, “A dower is required (wajaba),” 
Someone said, “What about during Ra 
He said, "Ramadan is a different case 
Someone said, "What if he is traveling in Ram 
He said, 


n let clown. 


dan? 


Then he is already br 


g the fast; that is, if the 
y, then the door has been 
locked and the curtain let down, and a dower is req 


husband is alone with his wife privat 


Chapter on the Divorce Gift (Mut‘a) 


Uheard Abmad asked about a divorce gift [for a woman] 
He sai 


Such a gift is obligatory (awjad) for a man who has 
f he has specified a dower, it is not.” 
| heard Abmad say that it is preferabl 


an give a woman a divorce gift, even if he 


not specified a dower 

[However,] I have [al 
(yustahabbu) that an 
has specified a dower 


I heard Ahmad asked abou 


aman Who first marries a woman 


for whom he has not sf 
ent of a male slave, and then finally divorces her 
He said, “She receives a divorce gift 
I heard Abmad asked how much the divorce gift should be. 
He said, "In 
Someone said, 


He said, 


ified a dower, then makes her a pres 


ccordance with a man’s means.” 
"Ten thousand dirhams?” 


It should be in accordance with his means.” Then] 
he said, “In accordance with what the judge (hdkim) thinks 
fitting 

Theard Abmad asked about a man who marries a woman for 


a dower of two specific female slaves. 
He said, “That is permissible (j@iz) 
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Someone said, “What if one of the slaves becomes free 
He said, “Then the wife is owed her price.” 
I heard Abmad asked about an 
the condition that he will not expel her from her house. 
He said. 


Prophet said 


an who marries a woman on 


Then he can never expel her from her house. The 
The best of conditions is the one that fulfills the 


prerequisites for women being lawful to you 


Chapter on /stibr? and on a Husband Providing 
His Wife with Maintenance 


I heard Abmad asked about a man [who] when [his wifes] 
dower is demanded of him will not hand it over. Is he liable for 
maintenance 


He said, 


is obliged (yanbaghi) to give (his wife] a dower 


Yes, he is, because the withholding is on his part. He 
1 heard Abmad asked {whether} a man can have intercourse 
with (wo sisters at the s 
He said, “No,” and 
(possibility) 
I heard Abmad say about [a man] owning two slave sisters, 


til the body 


Praise be to God!” rejecting that 


He cannot have intercourse with the second one 
of the 
forbidden to him.” Or 


m he has had intercourse be 
Until he no longer owns the 


first] one with wh ‘omes 
he said, 
first one 

Theard Abmad asked about a man who buys a [slave] mother 
and da 
them. [He 
whichever one he prefers, 

He said, "Yes 
forbidden him. 

I heard Abmad say 


a fernale slave who menstruates. If she does not men 


ter but does not wait an istibrd? on behalf of either of 
was asked whether] he can have intercourse with 


and if he has intercourse with one, the other is 


A man waits an istibra” of one menstrual 


period f 
struate, he waits three months. 

Abmad said to me, “(He waits three months] because the 
shortest time in which a child appears is [first] forty days as a 


drop of sperm, then forty days as a clot, then it becomes flesh, 


See thn Manball, Musnad. 137 


for a tradition that gives the same 
12-14, for the 
54, for medieval Muslim 


development of a fetus. See Qur'an reation 


Swcvety om Islam, pop 


prenatal development 
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d 


457 1 [also] heard Ab 
before she menstruates. 
#98 heard Ahmad asked whether a man who buys a female slave 
may be physically intimate with her, as long as he does not actu- 
ally have sexual intercourse with her 
He said, “Not during the istibr®, if she is old enough to have 
intercourse.” 


ay, “A woman may become pregnant 


$59 [heard Abmad asked about an istibra? for a girl of ten, and he 
thought there should be one 

#60 T heard Ahmad say, “A girl of ten years of age may become 
pregnant 

461 Someone said to Abmad while 1 was listening, "Even if she is 


too young to menstruate (saghira)?” 


He said, “If she is [very] young, that is, if she is still suckling 


then waiting an istibrd’ has no legal consequences. 

$62 FI heard Abmad asked about a man who buys a female slave 
who has stopped menstruating 

He said, "He waits [an istibrar) (yatarabbayu) on her behalf of 
three months. 

#63 T heard Abmad asked about a man who buys a female slave 
married toa husband who 
who divorces her when she is bought. [He was asked whether] 
the new owner can have intercourse with her before waitin 
istibra. 


as not had intercourse with her and 


He said, “This is a str em (hila) devised by the ashdb al-rary. 
He must wait an istibr®.” Abo ‘Abd Allah (Abmad b, E nbal} 
said, “And [further], they claim, that is, the ahd af- rary cli 
if 4 man buys a female slave and then manumits marries 
her, he can have intercourse with her right away. I prefer 
(ahabbu ilatya) that he w f 


im, that 


an istibra 


44 T heard Ahmad asked about a man who buys a female slave, 
then has intercourse with her before waiting an istibrd? 
He said, "I definitely prefer (amma and fayuyibuni) that he wait 


(until she has) another menstrual period (before he has inter 
course with her again).” 


bn Hanbal is against legal stratagems ( 


las), as are all Hanbalis. Ayhib- or ahlat 
Aba 


Wy (follower 


is a term of opprobrium used by traditionists to refe 


Hanifa and his circle 10 accuse them of dependin 
ot on hadith. See Schacht, ( 


1F owe Opin 
ch. 9, passim. See El, sv. “Hila,” for the use of 
stratagems by the Hanafi school. This particular stratagem is vo change a female slave's 
status From a won 


n who has acquired a new owner to 
course who need not wait an “dda, 


oman divorc 


belore inter 
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Chapter on a Slave Taking a Concubine 


#65 TL heard Abmad asked whether a slave can take a concubine 


using his master’s wealth, as lor 


g as he has his master's per 


mission. 
He said, "Yes. 
Someone said, “Can he do so without his master’s permis. 


He said, “No.” 


Chapter on Coitus Interruptus and Other Things 
and on Divorce before Intercourse® 


#66 IL heard Abmad b. Hanbal say, “A man practices coitus inter- 
ruptus with a free woman only with her permission. However, 
he may practice it with a female slave whom he owns without her 


permission. 


Chapter on Declaring a Triple Divorce 


Aba Dawad said: 1 heard Abmad asked about a man who di 
vorces his wife triply in one statement, and he did not consider 
that appropriate (walam yara dhdlika) 


heard Abmad say, more than once, concerning a man who 


says, "Every woman I marry is triply divorced,” "If he does (i.¢., 


marry), I do not order him to separate from his wife 

(Further,} he said, “If he has 

1 too order him to marry. Or, if he is a youth from whom one 

fears fornication, then I « 

Aba Dawdd said: Perh 

that if he specifies a certain wor: 
statement), he is permitted to marry a different woman 

$02 TL heard Abmad asked about a man who says to his wife, "You 


nts who order him to marry. 


der him to marry 


ps Abmad said concerning such a man 


» [in his premarital divorce 


are divorced.” meaning triply 


Abmad said, “It counts as @ single divorce.” Then he said, 


wry of Hammad and 


But see AbO Yosuf, #598, where iti ve 


Ibrahim that a slave ¢ not own anything 
See Musallam, ch. 
concubine without asking her perm 
Se AA 109, where Ibn Ma 
before marriage. See Ibn Hanbal, Mu, 
Aba Dawad, 5) 1-212 


the right of a master ce coldus interrupts with a 


0. A free wife must grant her permission, 


pal relates a number af tradivons against divorce 
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They claim that Ishaq, that is, Ibn Rahwayh, holds (jadhhabu) 
that this is a triple divorce and that he took that position because 
of the hadith ‘Actions are in accordance with their intentions. 
But this is not one of those cases. Do you think if a man intended 
to divorce his wife and then did not utter a word, that would be 
a divorce? 

470 *Isaw Ahmad [when] a sheet of paper was brought to him [on 
which was written}, “A man from Dinawar said he had a paternal 
first cousin, (and that) if he married her she would be triply di- 
vorced. ‘Then he married her, and she remained with him one 
year. Do you think he should separate from her?” Abn 
turned the sheet, on which was written, “He does not separate 


from her, he stays with her (yugimu ‘alaihd), 


Chapter on Khaliya and Bariya 


$71 TL heard Abmad asked about 6 
{divorces} 
He said, “I avoid saying anythin, 
(akhafuu) that [each one} is triple 
And he said (i.e. AbO Dawod): Perhaps I heard Abmad say 
1 do not give a fatwa about this.” 
$72 L said to Abmad, “Are khaliya, b 
the same in the case of the bikr and the thayyib? 
He said, “As far as 1 am concerned, they are 
73 Lheard Abmad asked about the hadith of Rukana, (whether) 
it does not firmly establish the fact that he divorced his wife with 
bata 
He sid, "No, because Ibn Ishaq relates it on the authority of 
Dawad b. al-Husain on the authority of Ukeim 
of thn ‘Abbi 
Abmad said, “The Madinese call a triple [divorce} batta: 
Abii Diwid said:* Abmad said, “The Rawafid relate (that) if 


khaliya, bartya, and bain 


about them, [but] 1 fear 


iva, biPin, and batta divorces 


on the authority 
that Rukina divorced his wife triply. 


In this response, a hus 


anid cleatly says one thing but actually means another. For 
Thi Hanbal there can be no question that the husbands statement is clear and means 
What itsays. The hadith “Actions are in accordance with their intentions,” when referred 
(0 in the context of divorce. is usually used in coe m with a divorce st mies 
which 0 word with the root f/4 has been used, and fbn Hanbal rejects its appli 
here. See, for example, Bukhary, Sahih, 3:403 (Jalig 6), and Aba Divad, 
2.216, 

See 1K 317, where thn Rahwayh does say that a man who means to pronounce a 
divorce but is prevented from uttering « divorce statement Is, in fact, divorced 
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a man divorces his wife triply [in one session], it counts as a 
jorce, or nothing.” Or he (i.¢., Ahmad) said,’ “It has no 


single ¢ 


legal co 


quences. 


Chapter on [A Man's Declaring His Wife] Forbidden 


§74 DL heard Abmad say, “If a man says everything lawful for him 
is (forbidden) hardm [and he add: 


1 mean by this, divorce,’ he 
has articulated it, [so] 1 am afraid [this statement results in] a 
triple divor 


¢, but I do not give a fatud on it 


said to Abmad, “Do you consider it a divorce [at 
all} 

He said, “No, not unless he actually utters it (Le., the words "I 
mean by this, divorce’). 


I heard Abmad asked about a man who says, “Everything Al 
lah has made lawful to me is forbidden,” meaning by this state 


ment, divorce 


Abmad said,) “But 1 do not give a fatwd about this 
#76 Lheard Abmad say, “If a man says, ‘Whomever I turn to (md 
ibu ilaihi, i.e, his wife) is hardm,’* 1 order him to do the 
expiation for gihar 


Someone said, "When does he violate his oath (Le., when does 


it become incumbent upon him to expiate his oath) 
He said, “When he has finished speaking.” 
7 Oh an who says, “What Allah has 
maie lawful to me is forbidden 
He asked, "Does he have a wife 


The questioner said, "Yes 


rd Abmad asked about 


Abmad said, “Then he must perform the expiation for gihar." 


In his Musnad, bn Manbal as a hadith with a mam that Rukana divorced his wife 
triply in one sews 1d the Prophet said it counted axa single divorce (1.265). In this 
response Ibn Hanbal uses this hadith to counter the idea thal warced his wife 
he d wot triply). then he says the M all ww €, divorce with hata 
r th that relates that RukAna divorced his wife with haiia shows the same 
th 1 that says he divorced her ¥ can be used U nything 


about the meaning of 
tha Han 1 by referring to the Rawatid, which can only be pe 
jorative, Tr wunced in one session must have legal consequences. See 
EI, 4w, "Rafidites,” for the Rawifd 
Ibn Hanbal considers this statement an oath of sihdr. Therefore, if a man does not 
wish it to be binding, he must expiate i, See Russell and Subrawardy, #476 and notes 
There, a similar statement is considered one that produces a triple divorce 
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Why, Aba ‘Abd Allah [Abmad b. Hanbal], do 
ke him perform the expiation for gihdr?” 

‘What does the man divorcing his wife by means 
He says, "You are to me like the back of 


you r 

He replied, 
of gihdr (al-mugahér) say 
my mother 

I heard Ahmad more than once give this significance (i.e., that 
of zihdr) to a {statement of divorce that includes the word] hardm 
n). [Further] he said 
© must still expiate his oath.” 


If such a man does not have a 


Chapter on “Your Matter Is in Your Hands’ 


I heard Abmad say [something] about a man who says to his 


‘Your matter is in your hands,” and she divorces herself 
But bn 


The decision is hers (al-gad 


wife, 


triply. Then the man says, 
Almad said, 
I heard him give a fatwd to this effect m 
1 heard Abmad asked, “What if he says to his wife, 
ter is in your hands,’ and she divorces herself singly, but he says, 
1 meant triply 
Abmad said 
Theard Ahmad asked, "What if he says, 
hands,’ and she says, 'I choose myself 
He said, “This is a single divorce, 
turn to her 
I heard Abmad reply [when] someone ss What if 
he says, ‘Divorce yourself singly, [so that) I have the right of re 
turning to you,’ and his wife divorces herself triply 
(He said,) 
return to her 
Theard Abmad askec 
on a pilgrimage 
Ahmad said, “Then her matter is in that man's 
Uheard Abmad say, "If a ma 
in your hands,’ then her matter is in her h 


nt a single divorce 
> ma qadat) 
re th 


Your mat 


It isa single divorce 


Your ma 


and he has the right tw re- 


d to him, 


It counts as a single divorce; he has the right to 


about a man who says, just before going 


My wife's matter is in a certain man’s hands, 


ands. 
Your matter is 
nds until she replies 
He adduced the hadith 
ter is in your hands, 


says to his wife 


to him, or he has intercourse with her 
of Zabra’™ to whom Haga said 
as long as he has not had in 


"Your 1 
ercourse with you." 


10 Hanbal refers in 


sponse 10 the hadith in which Zab 
that when she was manumitted, Hafia (bt. "Um 


astave of the Band 
he Pr 


; rn 


hat her manumi 


itself gave her the opt 


hhad intercourse with her, For this he 
ta", 3: 182. See also Malik, At 
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Chapter on Takhyir 


I heard Abmad asked about someone who says to his wife, 


Choose!” and she says, “I choose myself.” 
He said, 
turn to her 
I heard Abn 


him and then bas int 


This is a single divorce, and he has the right to re 


If he gives her the choice of di 
course with her while they are having that 


id say 


oreing 


conversation, her choice ceases. 
I heard Ab 


are face two face ( 


The choice must be {taken up} while they 
ald mukhdtabati-l-kaldm), before [they have fin 


then and there 


ished) answering each other 


Chapter on Whenever a Husband Says [to His Wife] 
Begin an “dda” or “Return to Your Family 


Lh 


Begin an 


1 Ahmad asked about someone who says to his wife 
iddat 


idda, begin an and he means [by this] to di: 
vorce her 
Abmad said), 
[Abmad was asked what happens) if he says, “I did not mean 
to divorce her 
He said, “I do not know and I 
I heard Abmad asked about 4 
Return to your family 


Then she is divorced, 


fraid [to answer) 


who says to his wife, "Ge 


out!” or wanting [by what he says] to 


refc 
He said, 


m her 


If he did not intend a divorce, then there is none." 


Chapter on Statements Which Resemble 
Divorce [Statements] 


asked man who says to his wife, “I 


I heard Abmuw 
have no wife 
He said, 

Theard Abmad when he was asked about someone who says 
May Allah separate us in this world and the next 


to his wife 
ement only as an invoca 


He said, “If he meant to use this st 
tion, then I prefer 


quences (/aisa bi-shaPin). 
juen aisa bi-shaP en) 


arjil) that his statement be of no legal conse 


Chapter on the Divorce of the Intoxicated Man 


1 heard Ahmad asked more than once about the divorce of 


the intoxicated man, but he would not answer. Once he said, "1 
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do not give a fatwa about anything to do with this matter. Ask 
someone else.” 

Aba Dawad said: Once someone said to him, “As long as the 
intoxicated man is rational? 

He said, “Ask someone else about this.” 


Chapter on the Bikr Who Is ‘Triply Divorced 


L heard Abmad asked about a bikr whe 
and her for 
ry her v 


is divorced triply, He 
r husband is not 
til she has be 


said, "[Such a divoree is} triple 
allowed (ld yahillu lahu) to [re]m. 
ried to another man. 


n mar 


Chapter on Intention in Divorce [Statements] 


L heard Ahmad asked abe 
Fatima, then on 
is divorced, 

He said, 


wished not to give credence to this judgmen 


a man who has wwo wives named 


A cer 1e (fulééna) 


dies and the man says, 


meaning the deceased. 
The deceased is divorced,” (but) Abmad perhaps 


an and then a second 
Then 
d falls silent, at 


I said to Abmad, “A man marries a wor 
man says to him, ‘You have a wife 
Every wife | 


which point the second mai 


meaning another wife 


the man says, ave is divorced, 


says, "Except so and so,’ and he says, 
Except so and so; I did not mean her 


4 fatwa on this case 


Abmad refused to give 1 


Chapter on Pronouncing Divorce under One’s Breath 
and on Dividing" Dive 


ce 


L heard Abmad asked about a man who says to his wife, "You 
are divorced half a divorce 

He said, 

Someone said to Abmad while 1 was listening 


Ic is one (full) divore 


‘What if the 
man meant to halve the divorce? 

He said, 
it is one [full] divorce 


Tt does not obtain. I do not consider his intention: 

U heard Abmad asked about a man who pronounces a divorce 
under his breath, who does not utter it aloud [clearly] but 
tends it 


He said, 


1 prefer (arja) that it be of no legal consequence 


hor 
io: 

pos 
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Chapter on Divorce at a Later Time 


1 said to Abmad, 
triply if a certain man wants you to be 
Abmad, “Then 


A man says to his wife, “You are divorced 
” Someone else said to 


hat certain man hears about this and says, ‘1 


He said, "She is triply divorced 
T heard Abmad when he was asked about a man who said, “If 
1 do not do this or that, my wife is divorced. 
It was his opit 
I said to Abn 
divorced in a month 
He said, 
I heard Ahmad asked a 
month of Sha‘ban, “Y 


on that the man, 


ad, “What if a man says to his wife, ‘You are 


She is divorced as soon as the following month 
it a man who says to his wife, in the 
(He was 


a man withdraw from his wife when the tenth 


1 are divorced on lailat al-gadr 


asked), "Does su 


(ie,, of Ramada 

He said, “It has been said [that lailat al-g 
The Madinese 
that it has been firmly established on the 


falls on) the tenth. 
relate that it [falls on) the seventeenth, except 


authority of the 


Prophet (al-muthbat ‘an al-nabi) (that it starts during] the last ten 


days of Ramadan, 


Chapter on Mla 


Dheard Abmad b. Mubammad (b. Hanbal] say 


An oath of 

x marriage} 

I heard Abmad b. Hanbal asked about someone who says to 

If 1 do not ha 

are divorced,” and th 
He said, “No, she 


suspended 


his wife intercourse with you for a year, you 


11 leaves her for a year, Is she divorced? 


remains his wife until the marriage is 


T heard Abmad asked about a man who says to his wife, “By 


God I will not have intercourse with you for four months. 
Abmad said, “A state of ila does not occur until more than 
four months have passed. 
I heard Abmad [when] someone said to him, “{What} about [ 
man accepting his legal responsibility to have) intercourse [with 


his wife] without actually performing the act 


$106 
07 
$108 
$09 
H10 
ou 
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He said, “If such a man is ill or imprisoned, he affirms (yash 
er], and [the same 
ndition plac- 


hadu) [his intention to hav 
holds true] whenever his wife [has a physical 
ing her] among those women with whom one does not have 


intercourse. 


Chapter on Zihar 


ut a man who says to his wife, “If 1 do 
4, you are to me like the back of my 
ady knows 


Theard Ahmad say a 
not remove myself from y 
{thar} if that (a time when he alr 
slates his oath 


If a man repudiates his wife by means of 


mother, cCUTS 


he is not pleased [with her), he 
I said to Abmad, 
har, is their marriage suspended? 
He sail 
I said to Abn 


“No, because zihdr is not ild 


1, "Then he is hindering his wife from 


remarrying. 
He said, “He 
I said to Abmad, 


must not do so. 


‘Can a man repudiate his female slave by 
means of zihdr 
He said, “If she is his property, it is as if he has made her 
forbidden (hardm) to him, and he must expiate his oath. But if 
nd then repudiated by 
ar, he must do the expiation for sihdr 
What al 
diate her by means of zihdr 
He said, "{No, zihdr is not applicable w her because) she is his 
property [rather th 
I heard Abmad asked about feeding [sixty poor people for 
expiation] in the case of sihdr 


she is a slave whom he has married 
means of 


Sor 


e said, put the umm al-walad? ( 


n he repu 


n his wife], 


He said, “A mudd of wheat is given to each poor person.” 
Someone said, "Can flour be substituted for wheat 

He said, "A mudd can, 

Someone said, “Then the measure given for flour is the same 


as the measure for wheat 
He said, “Yes. 
Theard Abmad asked about a man who must do the expla 


H 
for zihdr who is able to fast if he exerts himself, but is too feeble 
to earn [enough to free a slave or feed sixty poor] 

Abmad said, “He fasts, Indeed, Allah said, And he who findeth 
not (the wherewithal), , . . (58:4) 
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I heard Abmad asked whether a man [who is fasting to expi 
¢ his oath of hdr and) who breaks his fast because of illness 
must fast again once he becomes well} 

Abmad sa jer that he be excused. 

Lheard* Abmad asked about a man who is fasting to expiate 
his oath of gihdr. “Can he spend the night with his wife (before 
completing his fast]? 

He said, "He must complete his fast. Allah said, Before they 
touch one another (58:4) 

T heard Abmad asked about a man who must fast two consecu 


tive months [to expiate his oath of 


He was asked 


shar) but breaks his fast one 
day too sc 


He said, "R: 


Does such a man repeat his fast 


her, he fasts one day 


Chapter on the Mafgad 


More than once I heard Aba 


say, when asked about the mafgad, 


Abd Allah Ahmad b. Hanbal 
We think he is a man who is 
morning, is not found 
th of Ibn Abi La 
me to Ur 
military expe 
ne will be killed and others come back. Or 
the hadith 


among his relatives, but o1 
ther 
the man whi 


Or {he pointed « 


wong 


Sometimes he adduced the } 


carried away and whose wife « 


t that} the man might be on 


dition in which 


sometimes, he adduced 
Abo ‘Amr al-Shait 
dition against the Greeks, and ‘Umar ordered their wives to 


concerning. the 
Je men went on a military expe 


maf iid, 


the period of waiting for them. Or {he pointed out that] the men 


might be on the sea and out of con 


act. And he [ag 


duced, concerning the mafyiid, the hadith about Umar 
alesAziz 
Further, I heard Alsmad say, “The wife of a missing husband 


should wait four years, then four months and ten days.” 


Someone said, “Should the judge (wali) be brought into the 


matter 
He said, “There is disagreement on this. Some say it is best 
that he divorce her.” 
1 heard Ahmad say, “If a man goes to Mecea, then on to the 


Yemen, to my mind he is not a ma/gid. 
L heard Abmad asked about 2 man who went to Basra twenty 
He was asked 


years ago and who has not been heard of since 


whether] his wife could marry 


sie 


$120 


fer 
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Abmad said, “He is not a mafgiid, Perhaps he went to China. 
Really, the mafgild—” Then he related (qassa) the example of the 
mafgid which I have already mentioned 

L heard Ahmad when someone said to him, “Do you know 
anything about the mafgiid, because two certain people (fa’inna 
fuldnan wafuldnan, i.e., individuals the questioner had 
do not give fatwds concerning him?” [I heard him say,] “What I 
know about the mafgad" is that five of the Prophet's Companions 
ordered a woman to wait [four years for her missing husband to 
return.’ 

Ahmad said, “Such a person is, to my mind, ill-informed.” He 
meant that the man who has nothing to say about the mafigiid is 
ill-informed. 

Abd Dawad said: | heard Abmad asked about the slave wife 
whose husband is a mofgiid. 

He said, “On the basis of interpreting (a’wil) [this case in ac 
cordance with others}, she waits two yea 
dda) 

Abd Dawid said: 


ind) 


(before starting an 


I do not know whether he mentioned two 
as part of her Sida). Another 
t, “They interpret, in this case 
e-half what the 


(Le,, rather than four) months (i.e 
time Abmad said, to the same effi 
(ie., that of th 
free wor 

Ih Hf the mafgidd (returns home and] chooses 
his wife, she waits an ‘idda (before being completely separated) 
nd. 


slave woman), on the basis of « 


an waits 
d Abmad say 


from her current hus! 
1 heard Abmad aske 
when he chooses the dower 


he mafgad [who has returned] 
He said, “He is given the same 
ally) gave his wife. 
Someone said to Abmad while I was listening, 
ond) husband give [it to the first) 
He said, “Yes 
Someone said 
He said, “Yes. The [second] husband pays it 


Does the [sec- 


(Even if] it is ten thousand (dinars)? 


I heard Abmad asked about the mafgid who returns home 
and whose umm al-walads have married. 

He said, “They are returned to him.” 

I heard Abmad asked about the inheritance of the mafgid, 
about when it is divided up, 

He said, “When four years, four months, and ten days have 
passed.” 
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Someone said to Ahmad, “Is the judge involved (je°tiina al: 
He said, 


If he is brought [into the picture], he does not give 


25 1 heard Abmad asked about the mafgid who returns and 
whose inheritance has been divided up. 
He said, "He retrieves whatever he can actually recover 


#126 I said to Abmad, “If a slave runs away from his wife who is 
also a slave, is this considered a separation 
He said, “No, 
$127 When someone said to Ahmad that Malik had said the inheri- 


tance of the mafgiid is divided up after eighty years, I heard hin 


say, "This does not resemble any doctrine (qaw!).”* 


f128 TL heard Abmad asked about the impotent husband 
He said, “The impotent husband is given a year from the day 
on which his wife first brought the matter to the attention of the 
judge (imam). 
Someone said to Abmad 
been consummated 
He said, “If the wife was a bikr (when she married], women 
should examine her 


What if he claims the marriage has 


If she was a thayyib, “AU said the husband 


should br 


gj a sample of semen in a piece of cloth. As for Sa 


mura b, Jundub, he gave him (i¢,, the husband) in marriage 


$129 Someone said to Abmad while I was listening, “Perhaps he will 
bring someone else's semen. 
He said, "If he is put in a room with her, in the case of the 
thayyib, how can he bring someone else's 
#130 I said, “What about the opinion of those who say he might 
bring egg white 
See Malik, Mudanwans, 2:452, for MSWKS doctrine that the inheritance of the 


so that someone of his expected lile span is probably dead. See also Ibn Qudacna, 
921511 ion of va pinions of Ibn Hankat’s about the mafgid. See 
Schacht, O for fd ahout the maf 

See M 32 fa free woman right ta her own 
children 

In one version of this story, a wornan complained to the Bastar Samura b, 

nab about be Samura wrote Wo the Caliph Mu'awiya for 
guidance. Mu'awiya w ra should give the husband in marriage toa 
beautiful, upright woman and pay her dower out of the public treasury. the husband 
still proved impotent, the original wife would not have been lying. See Ibn Qudlama. 
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He said 
when it is thrown on fire 


Egg white solidifies, but semen burns up; that is, 


Chapter on [the Husband] Who Cannot Afford 
(His Wife's] Maintenance 


#131 Aba Dawad said: 1 heard Abmad criticize the position of a 
a husband who 


man who will not give a fatwd to the effect th 
cannot afford his wife's maintenance should let her choose [to 
divorce hin} 
Ahmad said, “Such a man is leaving his wife destitute [if he 
does not do so}. Further, Said b. al-Musaiyab held that it was 


Al 


speak e.g, 


about the 


dd said, “As far as Lam concerned wher 


give a farwd), either about the mafgad 


husband whe cannot afford his fe's maintenance, he is ill. 
informed. 

On the matter of a wife's maintenance, Abmad adduced the 
hadith about ‘Umar's writing to the commanders of the tro 
that they (ic 


the soldiers) should either send home ma 


Chapter on the Mukhtalita 


tis2 Lheard Abmad asked about the woman who initiates a divorce 
by hhult (mukhtali‘a), (He was asked whether) the husband takes 


back from his wife more than he gave her (as a dower). 


He said, “No, 1 do not like him to do that (la yu'jibunt). 
$193 L heard Abmad asked about a woman who says to her hus. 
band, “Zkhla‘nt (i.e., divorce me by shut) for the dirhams I have 


in my hand" a 


1 who dupes him because there is no money in 
her hand, but he divorces her for that [amount) 

He said, “The smallest amount [for which he should free her} 
is three dirhams 


See Shafi, Umm, 5:107, where Al 


nid is reported to have asked Said b 


AI-Musaiyab about a man unable to provide maintenance for his wife. (tw al-Musaiyab 
replied th uple were separated. Abu'l-Zindd ask at were 
-Musaival said it was. Abo I-Zinad adds that when Iba al-Musaiya sx 


meant sunna of the Prophet. On the authority of tbr "Umar, Shaft himself relates the 
of ‘Umar writing to inform army commanders that their soldiers should either 
send home maintenance for their wives ot divorce them: 


tho Qudama, #: 188 says that fbn Hanba 


id this because three is the least unr 
ber for which one would use the plural of “dirham. 


80 


uM 


#135 


us 


4138 


Compilation of Aba Dawad al-Sijistani 


I heard Abmad asked whether a faldg [statement of] divorce 


has any legal force (yalhaguhd ai-talag) for the mukhtalisa 


He said, “No, it does not 
Chapter on Lian after Talag 
T heard Abmad asked, “[What] if a man divorces his wife ti- 


ply, then slanders her 
He said. 


Those who accuse thetr wives ( 


ind then she gives birth: 
There cannot be Allah. said, 


4:6), and this woman is not 


"an between them. 


a wife 
I heard Ahmad asked whether there can be (isan between a 
fr an and a female slave 


He said. 


‘Yes, if she is his wife 


Chapter on the dda 
T heard Abmad say, 


of men and 


Divorce is in accordance with the status 


dda in accordance with the status of women, be 


cause men are the ones who carry out the divorce, and women 


are the ones who wait the period 


Chapter on the Married Female Slave 


Abo Dawad said: 1 heard Abmad asked whether a female 


slave who is sold and who has a husband remains married to him. 
He said, "Yes. 
I said to Abmad, “Is the hadith of Barira proof (lujja) of this?” 
He said, “How can it be, since Ibn ‘Abbas related it, and he 


holds that her sale was her divorce? thn Mas‘ also said (tha 


female slave's sale was) her divorce, but 1 think that Ibn Mas‘ad 


did not know Barira’s story. Who knows whether this dya which 
concerns [the battle of] Autas was revealed before or after the 
case of Barira? There is no proof in the dya [of anything con 
cerning her] 

L heard Abmad say 


vealed with regard to those captured at Autis. Ibn Mas‘ad said 


Aba Sad used to say this dya was re 


it was revealed concerning Muslims and unbelievers. 
I heard Abmad asked about a man who buys a female slave 
who tells him she has a husband. 


He said, "She is forbidden (hardm) to him. 
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I heard Abmad say, “If a slave gets married with his master's 
permission, the divorce is in the hands of the slave. 


Chapter on Truthfulness regarding Menstruation 


Aba Da 
to one of his wives 


Ud said: I heard Abmad asked about a man who says 
“When you menstruate, you are divorced 
s divorced with you.” Then 


either the m 


[and says of another wife,] “and she 
the first wife says, “I am m 
starts or a bit later 

The first wife is divorced; the other wife is not, un 
The first wife is believed about 
but he cannot make the f another wife her 


te she 


He said, 
til she 
herself 
responsibility.” 


is informed directly 


livorce 


Chapter on the Disagreement of a Couple 
concerning Household Goods 


Aba Dawad said: I heard Abmad asked ab 
wife who disagree about the ownership of hou 

He said, "What is obviously women’s clothing belongs to the 
wife and what is obviously men’s clothing to the husband. Then 
cach takes an oath about what he or she owns of the rest of their 
ds 

Abd Dawad said: *What if there is doubt about the truthful 
ness of their oaths 

Abn 
vided up 

Someone said to him, 

Abmad said, 
is a slave or free 


mat a husband and 
hold goods 


household 


Then the rest of their household goods a 


to equal halves."* es 
What if the husband is a slave? 


The same [procedure is followed), whether he 


Chapter on the Divorce of the Man Who Is Ill 


T heard Abmad asked abs n who divorces his wife while 
ill, then recovers his health, and then dies. 

He said, “She does not inherit from him. [Something] hy 
been related about this on the authority of ‘Ubaiy b. Katb, He 


ata ms 


Although these few lines a 


pt, the meaning is clear. See parallels in Russell 


and Subrawardy, pp. 100~ 1 
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said, ‘I continue to have her inherit from him until she remar 
ries, or he recovers. 
Lheard Abm Ifa man divorces 


his wife singly before having intercourse with her and then dies, 


when someone said to him, 


does she inherit from him 

He said, “No. 

L heard Abmad asked, “If a h 
You are divorced when the next month begins, 
ita 
her tidd 


althy man says to his wife 
and then he falls 
the beginning of the next month and dies while she is in 
does his wife inherit from him 

Ahmad said. 
band is (termin 


Yes, whenever the divorce occurs while the hus. 
ly) ill, his wife inherits from him, 


You 
the time of the noon 


Someone said to Ahmad, "Suppose a man says to his wife 


are divorced at the noon prayer,’ the 


prayer arrives, and he dies. 

He said, “If he 
prayer, she inherits from him; a man 1 

1 heard If a healthy husband says to his wife, 
‘When a certain person approaches, you are divorced,’ and that 
person approaches while the husband is ill, and then the hus 
band dies, his wife inherits from him, because the divorce oc 


was ill when it became time for the noon 


ay die suddenly 


Abmad say. 


curred when he was ill 
If a woman frees herself by means of 


I heard Abmad say. 
khul* while her husbs 
him, because the divorce orig 


id is ill, some say she does not inherit f 
ed with her 


Chapter on Breaking an Oath concerning Intercourse 


man who says 
re triply di 


Abd D: 


to his wil 


wad said: I heard Abmad asked about 


If 1 have intercourse with you, you 
If 1 have 


nbers (what he said) dur 


nite e with 


vorced,” or says to his female slave 


then he rem 


ing intercourse, so he withdraws from her (ie, from either 
He said, “He has broken his oath 


Chapter on a Jewish Woman Converting to Islam 


Aba Dawad said: I heard Abmad, when someone said to him, 
What happens when the wife of a Jewish couple converts to 
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He said, “They are separated 

Someone said to Abmad,”* “(What if] there is no one to sepa- 
rate them, so the wife withdraws from her husband and com- 
pletes an ‘idda [on her own), may she [re}marry 

He said, “There is disagreement about this matter 


Chapter on Breaking an Oath concerning 
Traveling and Similar Matters 


fis Aba Dawad said: I heard Abmad asked about a man who says, 
“Lf 1 do not leave Baghd: 
He said, “The matter is decided in accordance with how soon 
or how late he leaves, If he meant in five days and 
a month, Lam afraid that he breaks his oath 
1 to Abmad while I was liste 
permissible for him to have intercourse with his wife? 
He said, “Yes (it is, That is}, within the time period that he 
intended. 


1, my wife is divorced. 


goes away in 


Someone sa 


g. “Then it is not 


Chapter on the ‘Ida of the Divorcée 


#153 Lheard Abmad say, “{The ‘idda of the widow] was nm 
months and ten days, [because] they ¢ 
breathed into it ( 

#154 [heard Abmad say, “The divoreée waits an ‘idda of the 
strual periods, However, if she does not menstruate, t 


le four 


im that the spirit is 
the fetus) in ten days." 


months.” 
f195 heard Abmad say, “If 
of months, then menstrual 


is waiting an Sdda in terms 
s before completing three months, 


she must resume her ‘idda [and count it in terms of menstru 


periods).” 
§i06  Lheard Abmad say, “The widow, the triply divorced woman, 
nd the female pilgrim should all eschew perfume and orna- 

mentation. 


"Ibn Hantal offers a reason here for the ten days’ addition tn the w 


"id, The 


four-month period is based on the idea of the “ensoulment” of the fetus after 120 
ase, Th Has 


the first ten days after the 


See Musallam, pp, 40—42, 56=59. tn this res 


hed into the fetus dur 
See Iba Hanbal, Musnad, 1:3 
human being, See Aba Dawod, Sunan, 4 
tion. See 


the fourth month, 
ofa 
rad 


for a ty 


mt about the stages of the creat 


Tabart, Jam’, 5:92, for his commentary 


radisions that support fbn Hanbaf’ statement. 


4 


8157 


I heard Abmad say [something] about the woman waiting an 
idda who stops menstruating owing to illness or nursing 
L heard him 


y, “The woman who stops menstrua 


ing owing 


to illness or nursing waits an “idda counted in terms of menstrual 


periods, because she will start again. As for the woman who 


stops menstruat 4 does not know why, she waits an ‘idda of 


one year: nine months for pregnancy and three months for the 
Sidda {of a woman who does not menstruate} 


Ahmad said, “The woman about whom ‘Uthman consulted 
“All was nursing. Waki‘ said concerning the hadith of Ibn Ma 
sd, ‘Allah has kept her inheritance for you—she was ill.’ I have 


heard this statement only on the authority of Waki‘, but the had. 
th of others [says], ‘She was nursing, 

I heard Abmad asked whether a divoreée’s husband who still 
He found 


has the option of returning to her should see her ha 


this idea reprehensible (karthahu), 


Chapter on a Woman's Leaving Her House 
during Her ‘Idda 


$139 Abo Dawad said: I heard Abmad say, “The triply divorced 


woman le 
tation. The Prophet said to Fatima bt. Qais, ‘She should not be 


es the house [of her husband] to protect 


Tho Hanbal ment raditions that address the problem of an ‘idda that goes 


Janger than a year (because i is not known why the wife’ menstrual periosts have 


stopped) and is ended only by the death of ane of the spouses. Since, in both casen, the 

wom 1g an ‘dda after a nonhnal divorce, the couple inherit (rom each other 

if fe her “ida is ended Is with nursing and the death of 
with illness and n of the wife 

va story a) ypanion Habban b, Mungidh, 


+ wife singly while she was fi (and there 


jell fl and went to ask *Uthman whether his w 
died, "Uthinan turned to *Alt and Zaid bs Thabit, wh 


lked their opinion. They said she would. See Ibn Qudi 


Mivorced his wife singly, after which she menstruated once 


Inv the second, *Alga 

4 then not again for eighteen months. Then she died, at which point ttn 
Alqama, “Allah has kept her inheritance for you. ...” See Malik, Mu: 

Ant, pp. 246-247, Ibn Hanbal brings up Waki"s alternate wording here 

io AA 18S, In TK 146, he 

"In the Mu 


his wife during her ‘idda (as long as som 


na, it bs reported that Malik initially saw no harm in a mans seeing 


was also with her). However, then he 


reversed himself 2 neither be in his wife's presence, nor see her 
hair, nor eat with her until he had actually returned to her, Shafi‘ says all these things 
are not allowed the husband until he has returned to his wife. See Malik, Mudawwana, 


2-424 and Shafi, Umm, 5:241-242 
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with a man in the house. But the revocably divorced woman 
does not leave her house 

I said to Ahmad, “Do you follow (tadhhabu ild) the hadith of 
Fatima bt. Qais whose husband divorced her? 

He said, "Yes. 
do not forsake the 
Prophet. 

Then he said, 
Lord? 

The 

Abmad said 
been revocably divorced 

Abo Dawad said: 1 
Umar sound (yayihhu)) 

He said, "No, 

T heard Abmad say, “A man who has divorced his wife but 
still has the right to return to her should not expel her fre 
the house in which he divorced her 
something which calls for a hadd punishm 


n quoted him ‘Umar's saying, "We 
Book of our Lord and the sunna of our 


What does this refer to in the Book of our 


Lodge them where ye dwell (65:6) 
This statement applies to the woman who has 


id, “Is this statement on the authority of 


unless she has done 
at. If she has, then 


she is expelled from her house and proceedings undertaken 
against her.” 

Theard Abmad b. HL 
xiven lodging {i 
whom] they wish (e.g., creditors of her late husba 


nbal asked about the widow who is being 
idda and 
d, or the own: 


her husband's house during her 


ers of the house) to expel 


He said, "What has she done?” Or he said, “What is [there] 
against her 

I said to Abmad, "(What about] the widow? 

He said, "She does not go out 

I said, "During the day 

He said, “Yes, but she should not spend the night away from 
home 

I said, “Part of the night 

He said, “She should spend most of the night at home 

Chapter on Agra 
Abt: Dawad said: Someone said to Abmad while I was listen 


ing, “What is your view on the meaning of agri’? Are they pe 
riods of purity? 


He said, "I used to think so, but now I am not certain (ata 
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hayyab), because there are hadiths about this on the authority of 
‘All and ‘Abd Allah b. Mastad 
#165 I said, “Avisha’s hadith on this question is proof (hujja): she 


would omit prayer on the days of her agra 
He said, “Arisha considered agri? periods of purity, That is a 


mixed main (hadha halam mukhtalit). But Ibn ‘Umar's doctrine is 


that men should divorce their wives purely—without having had 
intercourse with them [since their previous menstrual period] 
He [Ibn ‘Umar] said, by which Allah ordered 


» to be [effectively] divorced,'" and this is proof (i.c., not 


That is the “idda 


Avisha’s hadith) for those who say that as soon as her third men- 


strual period starts, a wife is free of her husband, 


Chapter on the ‘Idda of the Umm al-Walad 


#166 T heard Abmad, when he was asked about the ‘ida of the wam 


al-walad, say, “Ibn “Umar said it is one menstrual period, but 1 


avoid saying anything about it 


Chapter on Believing a Woman about 
the End of Her ddda 


ti67 Aba Dawad 


is, a divorced wom 


1: T heard Abmad b, Hanbal® say 


1, claims that her dda has ended once more 


If she, that 


than a month has passed, as far as 1 am concerned, she should 


be believed 


(He was asked, “What about} when she claims that her ‘idda 
bas ended and one month [only] has passed. 
He said, “If she proves it, then yes [it has ended] 


fi68 LE heard Abmad say, “Proof for a woman that her ‘dda has 


ended in a month only would be that she had been seen praying 


and fasting, But otherwise, no, [Proof of its end] would require 


examination of her body 


$169 heard Abmad when someone said to him, "{What) if a man 
divorces his wife, and she claims that her ‘ida is over, and she 
then delivers a child more than six months later 
oF “the time between menstrual penods.” Many traditions support 
{each are on the authority of “A'isha. 1bn Hanbal supports thoxe 
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He said, “The child is not her [former] husband's 

I said, “What if she gives birth in less than six months after 
the day he divorced her? 

He said, “Then the child is her [former] husband's.” 


Chapter on Giving in Marriage during the ‘Idda 


#170 Aba Dawod said: I heard Abmad asked about a man who 


marries a woman in her ‘ida, not knowing [she is still in her 
“idda), 

He said, “They are separated, but if he has had intercourse 
with her, she receives a dower 


I said, “Does she wait the rest of her dda on behalf of her first 


husband? 

He said, "[Yes], on behalf of her first husband, then a new 
idda on behalf of the second husband. But if she is pr 
her delivery ends her sida on behalf of her second husband, 
on behalf of the first. If he has 
not had intercourse with her, that is, the second husband, there 


and then she completes her %idd 


is no dower and no Sida.” 


Chapter on the Longest Time a Woman 
Remains Pregnant 


171 Abd Dawad said: I mentioned Ibn «Aj 


n’s hadith to Abmad— 
that his wife had been pregnant for five years 

He ss: 
Madinese follow this because of ‘Umar's doctrine that the time 
limit for the mafgid is four years 

I heard Abmad b. Hanbal say, “Al-Dabbak b. Muzdbim was 
born with two central incisors,” 


id, “Five years I have not heard of, but four, [yes]. The 


ad say, “There is semen for forty {days}, then a 
clot of blood for [another] forty, then an embryo for (a third) 
forty 

He said, “Then when it 


ation, it becomes a created being. 


into the fourth (stage of] cre- 


"Fe 
niderations of paternity and inheritance, sce Coulson, pp. 23-24. 
PSce Musallam, pp. 


inimum and maximum periods of gestar 


A. which are of importance for 


39. for stages of fetal development. After four months, 
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He said, “By [the act of giving birth to] it, the female slave 


becomes free (i.c., an umm al-walad), and the ‘ida (1.e.. of any 


Chapter on Who Has the Right to 
Custody of a Child 


#174 Aba Dawad said: I heard Abmad b. Hanbal say, “A boy is 


ng who should have the right to his 


given the choice [of de¢ 
Custody] when he is six or seven years old 
Isaid, “And a 
He said, "A father has the right to custody of his daughter 


because he gives in marriage girls of this age (mithlaha). 


Chapter on [Procedure for # Man's} 


Returning [to His Wife} 


#175 Abo Dawdd said; I heard Abmad b. Hanbal asked how a man 
returns to his wife 
He said, "(In order to return to his wife}, a man has two other 
men as witnesses when he says, ‘I am returning to Fulana bt 
Fulan 
ne said, “Even if the woman is not present 
He said, "Yes. 


Chapter on Tahlil 


4 Abmad b. Mubammad b, Hanbal 
asked about a minor youth (ghulam) who marries and has inter 


course [with his wife, He was asked whether] she can lawfully 


remarry her first husband, 

He said, “Yes 

T heard Abmad asked about a eunuch who marries and has 
intercourse with his wife, [He was asked whether] he (i.e., the 
eunuch) makes her lawful [for her first husband 

He said, "No, a eunuch does not complete the sexual act 


1 asked about a man who divorces his wife, but 
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not triply, and whose wife then marries a 


other husband 
then returns to her first husband, [He was asked} 
divorces does their marriage 

He said 


remain. 


and 
How many 
we behind it? 

{One or two divorees,] depending on how 


many 
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‘Abd Allah b. Ahmad b. Hanbal 


The Book of Marriage 


{What Happens When] a Man Marrie 
ithout a W 
Marriag 


sa Woman 
land Who Gives « Woman in 
When She Has No Wali 


Abd Allah said, “I heard my father say, about a man who mar 


ries a woman without a wall, in the presence only of witnesses 
That is 


meone said to my father while I was listening, “Does the 
governor (amir) or the judge (qadf) have the most right to give [a 


He said, “The judge, be 


wuse he is in charge of sexual rela. 
tions and legal 


Lasked my father about a woman who entrusts her matter to 


a Muslim man who thereby gives her in marriage, But she has 
brother 


luded over again by 
her brothers or agnate 


L asked my father about a man who is one of the witnesses to 
a woman's marriage, Then later [after a certain period of time 
the woman comes to him and says 


My husband ba: 


divorced 
me and my "idd 


he says 
and marry her (himself 
My father said, “If he 
and [other] witnesse 


My husband divorced me,’ he sh 


acted asa witness to her marriage with 


wld inquire about her hus: 


1 


marriage contract concluded is uphekl, eve 


Chapters on Marriage and Divorce 


band’s divorcing her. Then if he can be certain that her husband 
has divorced her and that with regard to what she has claimed 
about the end of her ‘ida she is telling ry 
her]. If, however, he turns out to be her nearest wali 
to marry her he must ar other man act as her 
wali and give her in marriage to him in the presence of wit 
nesses. Further, he must award her a fair dower 


truth, [he can 4 


in order 


ange to have 


Lasked my father about a secret marriage. “Do you think it is 


a [valid] marriage contract? If there are two witnesses and a wal, 
is it secret 
He said, “Iv is preferable (yustahabbu) that a marriage be made 
public and not be secret, that it be with a waif, and that musical 
instruments (duff) be played at it, so that it becomes well known 
and acknowledged, 
Lasked my father about 
her matter into the hands of a second man, and the second man 
thority (wildya) to marry her himself with the wom 


an’s consent 


man who is a woman's wall, and puts 


uses that 
Then the marriage takes place. "Do you consider 
this marriage valiel (saih) 

My father said, “As long as he really was her nearest wall and 
there was no one nearer than he, and he gave his authority as 
her guardian to a second man who married her with her con 
sent, the marriage is valid. 

I said, “What if* there was a wall n 

He said, “Th 
marriage with her c 

(My father said,} 


she is given in mari 


n the nearest wall has the right to give her in 


sent 
There is no disagreement about the thayyi: 
only with her permission. 

What about the bikr 


There are those who disagree concerning the matter 


I said to my fathe 
He said 
{of the bikr}, 

I said, "What do you prefer 
He said, "Her wail should consult her 
mission, he can give her in marriage 


I said, “But if she does not grant it 


Then if she grants per 


Ralwayh nev below (1K 17) 


opinion that if two of a woman's potential wall give he 


if it was not concluded by her nearest wall 
Hon on the authority of the Prophet ¢o this effect, see Aba Dawod, Swnan, 


and fbn» Han 1, See IK 13 and 15 for y 


ible solutions if i 
tira 


Compilation of Abd Allah b. Abmad b. Hanbal 


He said, 


If her father is [her she has not reached 


of age, then her father’s giving 


rin marriage is 
valid, and she has no option. But if she has reached her ninth 


neither her father nor anyone else should give her in mar 


riage without her permission. [As for] the orphan who has not 


reache if someone other than her father is 


ze, I don 


nine years of age 


giving her in marr: t like him to do so until she 


reaches nine years of age. When she is nine, she should be con 


Then 


thereafter 


sulted f she grants her she ha 


Lasked my father about a woman who gives herself in mat 
riage to a man, in the presence of two witnesses during a period 
is absent. Then her writes that what she 
valid. “Is that permissible (hal 


in which her 


has done for herself i aslub 
dhalikay 
He said, 


L asked him about a wom 


The marriage contract should be concluded again 


who orders a certain man to give 


ge contract should be concluded 
sold 


marriage 


He said, “The mari 
1 said, "{What if] the girl is five yea: 
He said 


ther gives an underage girl in marriage 


1 do not approve of such Only her fa 
when he does so, the 
marriage is valid. Only her father should give a girl in marriage 
nd can be consulted at 


until she reaches nine years of age 


herself, Then, if she gives her permission, her agnates may give 


her in marriage: her brother, her paternal uncle, his son, But if 


she lias no agnates, then the judge (gad) (gives her in marriage] 


I said to ther, “But if her agnates refuse to give her in 


marriage 
He said, 


They should not do that. (But if they do,] she brings 


the [attention] of the judy 


The Orphan Is Consulted about Herself 


Lasked my father about a minor girl who has neither a father 


nor a brother, but whe we a closely related paternal 


cousin. He goes on a pilgrimage, and while he is away, her fa 


ther’s paternal cousin gives her in marriage to an underage 


n his behalf 


youth whose father has accepted the marriage 


Then her own paternal cousin returns from the pilgrimage and 
What do 


neither validates the marriage nor declares it invalid 
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you think about this marriage? Is it valid or not? And does this 
young girl, when she comes of age, have an option or not?” 

My father dis 
given in marria 
when she is nit 


ated to me, and he said, “The orphan is not 
until she has reached nine years of age; then, 
years old, shi 


should be consulted. If she grants 
permission, later on, she has no option [to turn down the mar 
riage]. If they want to make this particular girl's marriage valid. 
she should be left until she reaches the age of nine, and then she 
should be consulted. Her closely related paternal cousin has 
na distant age: 
arriage when she has reached § 


arriage thi 


more right to give her in w 


or 


Her wall can give her in 
n down th 


years of age, but at that age she has the option [to 
age}.” 
411 Lasked my father about a man who fornicates with a daughter 


of his wife's 
He said, “His wife is not thereby forbidden to him, but he does 
not have sexual intercourse with her until the “dda of the daugh 
ter with whorn he has f 
f2— Lasked my father abs riage by her 
father when she is a minor and then marries another husband 
when she comes of age 
He said, “The couple are separated, and she is returned to the 
husband to whom her father gave her in marriage 
What if the second husband has had in 


icated has ended. 


it a girl who is given in 


I said to my father 
tercourse with her 
He said, "She receives a compensatory dower 
I said to my father, “Suppose she has had a child by him 
He said, “The child belongs to him, but she is returned to her 
first husband. 
Hid Lasked my fath 
riage to y 
nesses or proof, but [in this case) her walt is her father 
My father said, “I prefer that am: 
1 said to my father 
invalid (hardm) 


pout a man who says to another, "Give me 


Then he does so, without wit 


ar daughter 


riage be witnessed. 


IF it is not witnessed, do you think it is 


1 prefer that it be witnessed. 


Ton Hanbal's answer 


question—one about a situation in which a woman b 


Hage, See Shawhh's note 
fi in with Malik’s view, a 


1188, p. 3 


unlawful sexual relations do 


cy 
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$14 My father related to me and said, “Hushaim related to us, he 
said, “Husain informed us on the authority of Aba Bakr b. “Abd 
Allah who said, “‘Umar b. al-Khattab wrote to the amsdr (that) 
any woman who marries her slave or marries without proof 
(bayyina) [provided by witnesses] and without a wali should be 
bea! 


and she 


nd her spouse separated, 
nued,} “Hudya b. Khalid re 
said, ‘Hammad b, Zaid related to us on the authority of “Amr b 
Dinar: he said, “A woman got married without a ind 
‘Umar refused [to accept the validity of} her marriage 
a Lasked my father about the hadith of Maimdna bt. al-Harith 
who put her matter into al“Abbas’s hands, and then al-Abbas 
gave her in marriage to the Prophet. “Is this hadith sound 
My father said, “Shu'ba said (that) al-E 
hadiths on the authority of Miqsam, and this was not among 
them.” My father said, 


[My father conr 


ted to us: he 


heard only four 


This hadith has no basis. 


What Happens If a Maternal Uncle 
Gives (His Niece] in Marriage 


#16 Lasked my father about a m 
maternal uncle. After her husbs 
the couple are informed the marriage is improper (/dsid), and 

Is the girl due a dower? Is it lawful for the 

ity (sullan) to give permission for her to be given 

» this [young] man when she has matured, or 


reached fifteen years of age? Or does he write to her walis whet 


or girl given in marriage by her 


d has had intercourse with her 


they are separated, 


judicial authe 


ever they are? At what point® is she of age if she does not men 


struate? Is it lawful for her, once she has matured, or reached 
the [usual] age of maturity to give her maternal uncle permis 
sion w give her in marriage, if she has no other wali? If the 


couple are separated, does she wait an ‘ida? If so, (for how] 
long 
For several tories of “Umar disapproval of marriages improperly witnessed or 
wochuded with Ji. wee Malik, Muwaite", 3: 144, and Shai, 5° 19, 
A woman cannot manumit a slave on the condition that he marry her. For a discus 
free women marrying slaves, see thn Qudima, 7:403—426 
See Ahmad Ibn Han al-‘lal, wa we #1187, for a repeat of the 
statement that abHakam ly four traditi hority of Miqsam (a client 


of either fbn "Abbas or "Abel Allah b, Harith 
AL*Abbds, M. 


the Prophet. See Ibm Sa'd, 8:4 


a brother-in-law, actedt as her wali 
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My father dictated to me, and he said, “If her husband has 
had intercourse with her, and if hee maternal uncle has placed 


her in a situation of having a husband who is her peer, and°if 


she has been given the full dower, then what I should like [to see 


done] in this [situation] is that her marriage contract be con 


cluded again by an agnate waif and that she receive a dower ¢ 


the basis of there having been intercourse when they conclude 
the marriage contract again and (decide on] a new dower 


The point at which a girl comes of age is at the onset of men 


struation, which we have called her coming of due to 


menstruat 
“Hf she hi 


ten (o, so they can give permission for her to be gi 


sno agnate wali present, her agnates should be writ 


en in mar 


riage, unless they are so far away, it is too hard to get in touch 


with them. What we have heard is that a marria 
concluded by a wall. If there is no wall, the jud| 


wali of the woman who has no other 


(sultdin) is the 


\ minor gitl is given in marriage only by her father. Once 


she has reached nine years of age and can have # wali other than 


her father, she should be consulted. If she 


ves her consent, it 


is lawful for her walt to give her in marriage 
“If the couple are separated, she must wait an ‘ida. (Regard 


less of] whether t 


so they [are separated because they] 


riage 1s in 
valid, or it ts not invalid 


are divorced, or they are separated for another reason, such as 


foster-relationship—she waits the ‘ida of the divorcée. If sh 


menstruates, her ‘dda is three menst 


I periods; if she does 
not, three months 

“Proof that a girl should be consulted when she has reached 
nine years of age is what is transmitted about the Prophet; that 


he had intercourse with ‘Aisha when she had reached nine 


years of age 


When Maintenance Is Due a Woman 


I heard my father say, “LE a m: 


) marries a woman who with 


holds herself from him, she does not receive m: 


ntenance, If 


however, he withholds himself from her, then he must give her 


maintenance. If he marries her when she is a minor, she does 


Hot receive mainten 


nce until she is nine years of age, This is 
ge in sexual relations, because the 
Prophet had intercourse with ‘A’isha when she was nine 


the age at which she may 
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If a girl isan orphan, then gives permission for her marriage 
she has no further option. But she should not be given in mar 
riage until she is consulted 


If a Father Gives His Underage Daughter 
in Marriage, Can She Opt 


J asked my father about a man who gives his underage daugh 

ter in marriage. “Can she opt [to turn down the marriage] when 

she is of age 
He said 


her in marriage 


‘She cannot exercise this option if her father gave 
If she could, then 


gard to the Prophet, because the P 


Avisha could have with re 


phet married her when she 
was six or seven years old, had intercourse with her when she 
was nine, and died when she was eighteen 

I asked my father about a man who gives his mature daugh 
ter in marriage without her consent. “Is the marriage valid 
(yathbutuy 

He said, “There is disagreement on this question. I prefer that 
he consult her, and if she is silent, that is her consent, [How 
ever], the Madinese say her father can give her in marriage with: 


L heard my father asked about & man who gives his minor son 


He said 


He was asked] whose responsibility the dower ix 


The father's, if he accepts the responsibility. If he 
Someone said to my father, “But the son in this case is a 
He said, “Ido not like it; a father should not conclude such a 


Lasked my father about. a woman who frees her husband from 


mage he is to 
ud 


the obligation of her dower, except for a pi 


He said, 


Then she changes her m 


She can change her mind a 


Giving the Bikr and the Thayyib in Marriage 
with Their Consent 


I heard my father say, “There is no disagreement about the 
thayyib. She is given in 
I said to my father 


He said, 


riage only with her permission. 
‘What about the bikr? 
There are those who disagree about her 
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I said to my father, “What do you prefer? 

He said, “That her walt consult her, Then if she gives her 
permission, he gives her in marriage. 

I said, "What if she does not give her permission?” 

He said, “If her father is alive, and she is under nine years of 
age, her father’s giving her in marriage is valid, and she has no 
option. But once she has reached nine years of age, neither her 
father nor anyone else can give her in marriage without her per- 
mission. And (with regard to] the orphan who is not nine, if 
someone other than her father is to give her in marriage, 1 do 
not like him to do so until she has reached nine years of age: 
must be consulted. ‘Then when she gives 


Once she is nine, s 


her permission,’ she has no option: 


[Concerning] the Man Who Has Intercourse 
with His Mother-in-Law 


1 asked my father about a man who has intercourse with his 
mother-inslaw 

He said, “That man is se 

Tasked my father about a man who comm 


ated from his wife 
fornication with 


a wor 
He 
commits fornication with his mother-in- 


n. Can he lawfully marry her daughter? 


id, “No, he cannot, ‘Imran b, al-Elusain said, ‘If a man 
jaw, both are forbidden 


to him’; or, he said that the man’s wife is 
My father said, "Either of these cases amounts to the same 
thing, because Allah said: And your mother-in-law, and your step 


v women unto 


daughters who are under your protection (born) of 
whom ye have gone in—but if ye have not yet gone in unto them, then it 
is no sin for you (to marry their daughters) (4:23). In this matter, I 
follow the doctrine of ‘Imran b. al-Husain, And the Madinese 
say, ‘Whatever is forbidden does not forbid whatever is lawful.” ” 

1 asked my father about a man who has intercourse with his 


mother-in-law. “Is his wife forbidden to hit 
He said 
{1 asked, 

forgetfulness? 


ted from his wife. 
Regardless of whether he has ¢ 


The man is sey 
ne it out of 


He said, “Yes. He is separated f 
I asked my father about a 
Islam 


m bi 


n who converted a woman to 


nd then married her 


He said, “There is disagree 


ent among scholars [about this}, 
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but I know of no disagreement among them concerning the 


judge (s 


n). [He can gi 


her in marriage.| The judicial 
authority is the gidi, because the gid 


is in charge of sexual 
lations, 


When Is a Woman Due Her Dower?# 


I heard my father say, “Whoever marries in a shighdr mar 


riage, or marries a [second] woman in combination with her 


maternal or paternal aunt, is separated from his (unlawful) 
wife, and she receives a dower, if he has had intercourse with 
her. If he has not had intercourse with her, she receives 
nothing 


Someone said to my father 


What if he has been left alone 
with her and not touched her 
He said, “If'a 


receives a dower 


or has been locked, or a curtain drawn, she 


Lasked my father about a man who marries a woman and then 


is unable to have intercourse with her 
He said, 
tain has been drawn, or a door 
My father related 1 me 


The couple are separated.” [And] he said, "Ifa cur 


cked, a dower is duc 
1 said, “Yaby4 b, Sa‘ld related to 
-d to us on the authority of al-Hasan 


me and said, ‘Qata 

on the authority of al-Abnaf on the authority of ‘Umar and ‘All 
‘Whoever locks a 

which] a woman is 
My father 

b. Malik on the 

Said b, alsMusay 


lowing) about a wor 


x or draws a curtain [creates 


situation in 


e a dower and must wait an ‘dda. 


Jated to me and said, “I read to ‘Abd al-Rabman 
thority of Yabya b. Said on the authority of 
» that ‘Umar b, al-Khawab decreed [the fol 


an who has been given in marriage to a 
man: she is due a dower, if a curtain has been drawn, 

My father related to me 
said, "My father related to us and said, 
al Qurashi and Sufyan b. Sa‘id al-Thauri related to me on t 
thority of Aba'l-Zinad on the authority of Sulaiman b. Ya 
ar, who said, ‘Al-Harith b, al-Hakam married a woman of the 
Band ‘Amir or Band Murra. Then when she was brought to 
him, he went to her and took a nap with her, while she was 


Ya‘qab related to us and 
Mubammad b, Isbaq 


See Malik, Mudaswana, 2: 164-165, wher 
h 


1 reports that in Malik’s opin 
t 


y her h 
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either at Qubi or at the ‘Aqiq. But when he looked at her and 
found she was black, he left her and sent her a divorce with- 
Then Marwan [b. al-Hakam] 
Thabit 
d said the 
a because of the time 


that al-Harith 


who was 
Al-Harich 


out coming near her 
governor of Madina, sent him to Zaid b. 
told Zaid and Zs 
must receive # full dower and wait an ‘a 


what had happened], 


he had been alone with her. Then Marwan sa 


was above suspicion and that he had claimed he had® 
hed her at 
ler her 


dressed and taken a nap with her, but had not tow 
all. But Zaid said to him, 
to wait an Side 


Give her her dower and 


Sulaiman b. Yasir), 
that al-Harith was above sus 


Marwan pressed the point (i¢ 


picion), Zaid said to him, “What would you think if she 
were to claim that he had had intercourse with her and that 
she was pregnant? What would you have done? Would you 


Marwan said, “Yes,” and 


and order her to wait an 


have instituted l’dn between them: 


Zaid said 
dda 


‘Give her her full dower 


Ablutions (Ghusl) Are Required after Intercourse 
for the Minor Girl, As Well As for Jewish 


and Christian Women 


Lasked my father about a man who has intercourse with his 


wife when she is a minor. "Should she perform an al 
He said, “Yes 
quired for women of all ages. 
Lasked my father 
Jewish woman. 


lution? 


if intercourse has taken place, ablutions are re 
sbout a man married to a Christian or a 
Should she perform an ablution? Should her 
husband make her do so’ 

He said, 


thing on it 


That is an excellent idea, but I have not be 


Marriage and Divorce of the Slave Man 


L heard my father asked 
married to (at the same tim 


He said, 


w many [women] a slave could be 


Marital relations w 
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ameone said to my father 


‘Can a slave marry without the 

permission of his [master c 
He replied 
Se 


masters’ 
Tt is ni 


ne said to my 


permissible 


ther while I was listening, “What if the 
after it has taken place 


mast 
He said, 


actions the marriage 


said to my father while I was listening, 


lity is the divorce 


Whose re 


sponsi ster has 


dave in 
marriage? 

He said, “The divorce is the slave's [own] responsibility 
1 heard my father say about the slave, “When he divorces, his 
action is valid, because he has control over it 
on his behalf} has no legal effect 

U heard my father say 
only with the 

The 


ter's pe 


His master’s di 
It is permissible for a slave to marry 
mission of his master 


rd my father asked, 


If the slave marries without his mas 


mission and has intercourse with his wife, does she re 


ceive a dower 


He said, “There is agreement on this, ‘Uthman b. “Affin 
says she gets two-fifths of it.” My father said, “And 1 follow his 
opinion. Further, the dower is the slave's responsibility 


A Woman Accepts Islam before Her Husband 


§20— Lasked my father about a woman who leaves Byzantium (and 
becomes] a Muslim 

He said, “There are those who say that her husband has the 

right to [consider himself married) (o her as long as she is in her 

dda, and there are others who say that since she has left [Byzan 

tium), her re hip with her husband has been severed, and 

she has the right to [consider] herself {single}. Others allege the 

hadith of the Prophet that he returned his daughter to Abu'l“As 

See thn Quelima, 7:410-411 unts out that the dower can he canakd 

ered like the f for any felon iyi) comniied by the slave, as part of 

the master’s responsibslities « nt ence ave Thus, if 
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Muhammad b. Ishaq transmitted on the authority of Dawod b. 
al-Husain on the authority of ‘Ikrima on the authority of Ibn 
“Abbas that the Prophet returned her [to Abu’l-As} on the basis 
e. Some say after several years; others say 


of the first mar 


after six years, A dower is not mentioned.” 

1 heard my father say 
‘Amr b. Shu‘aib on the authority of his father on the authority 
» him on the 


‘Hajjaj transmitted on the authority of 


of his grandfather that the Prophet returned her 

basis of a new marriage. 

Then my father said, "Lam afraid to give an answer about this 
woman 

#80 Lasked my father about a woman from non-Muslim territory 

ida if she has accepted Islam and 


(harbiya). "How long is her % 


has a husband 
He said, “She w 


its the ‘ida of a free [Muslim] woman, be- 


me a Muslim, the legal judgments of Islam 
became binding for her 
#31 1 asked my father about a man who commits fornication with 
woman who as a result gives birth to a daughter, “When she 
grows up, is it permissible for the man to marry her? 
He said, “God fe 
This is an evil doctrine 


bid that a man marry his own daughter! 
The hadith of al-Zubri on the authority 
of ‘Urwa on the authority of ‘A%isha is that the Prophet said 
Avoid him, Sauda.” This indicates that he had! committed for 
nication with her. So the Prophet decreed that the child belongs 


to the marriage bed. 


T heard 


man and says. 


ny father asked about a female slave who comes to a 


My master has freed me.” Then this man accepts 


what she says and marries her 


The Prophets daughter Z ded to her maternal cousin Abu'l*As. Af 


ter the battle of Badr, Zainab joined her father in Madina, and Abu'lAs, still any an 
believer, remained behind in Mecca. At some point, he converted to Islam and was 
reunited with Zainab in Madina, The ime lapse between the couple's separation and 
1 moot point, as is the related question of whether they were remarried oF 
the basis of their original marriage (yee below, AA 29). See £2, sy, “Zainab 


bt. Mubammad”; Guillaume, p. 317; Stern, p. 47. Fora description of tbe Hanbal’s use 
of his problem, see Spectorsky, p. 464 

slave of Suu” Lather (Zama'a) bore a child whom Zamna'a’s son, “Abs 
claimed as a brother. However, Sa'd b. Abi Wagqgas claimed ic was h Uta’ 
child. The Proptict awarded custody of the child w "Abd but seems to have thought the 
child was really ‘Utbals, ince he won 


ww Saul? to reat bien as a brother. See 


Stern, p99, and tte Hanbal, Mine 
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He said, “He should not take her word for it, until he has his 
own proof that her master has freed her, or he asks her master 
himself, or she provides him with proof.” 

Tasked my father about a Christian man whose wife becomes 
@ Muslin, 

He said, “He is offered a ch 
he does not, the couple are sep 
id to my father, “Wh: 

aid, “She re 
I they h 
Islam after the sep 
sh 


nce to become a Muslim, but if 
ted. 


if he does become a Muslim? 


jains his wife, unless the couple have been 


ve been separated, and the husband accepts 
ration, he has the right to [return] to his 
wife, as lon, is still waiting her ‘idda 


I asked 


will chat his wmm a 


r about a critically ill man who decrees in a 
dis free, three days before he dies. Then 
t time and makes her dower two hundred 


he marries her in t 


dirhams. But he does all this without witnesses to see her, to hear 
her speak, or to ask her whether she consents to the marriage 
until he dies, [I said to my father that) one scholar (ba‘du ah al. 


tilm) has stated that there can be no mar 


age without her con: 


sent and without witnesses, [and] he said that her consent after 


his death is not permissible 

My father said, “If this man fell ill and then freed his wmm al 
walad, it was incumbent upon 
her. If he married her without her permission, then she has the 


herself [not married]. But if he married her 


m to consult her about marrying 


right to [consider 
with her permission, in the presence of witnesses, then the mar 
riage contract is valid 

1 asked my f 
whom has a daughter 
man. Is it lawful for this man’s son to marry the daughter of the 


wife who did not nurse him? 


her about a man who has two wives, each of 


Then one of the wives nurses a certain 


He said, “Ifa woman nurses a youth with her husband's milk 
she becomes the youth's mother and her husband becomes a fu 
ther to him. Therefore, it is not lawful for the youth (ie., the 
son of the man nursed by one of the wives) to marry her daugh 


ters or the daughters of her husband, since her husband has 


grand father to him. 
1 asked my father 
(naky) of the Prophet is adab, 


about] up who say the prohibition 


He said to me (by way of explaining this statement), “The 


Prophet forbade that a woman along with her aunts, maternal 
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or paternal, be wives of the same man. [Some] scholars did not 
know [what to do] and disagreed on whether a husband and’a 


woman whom be marries, while he is married to her paternal or 


maternal aunt, should be se 

[He continued,} "The Prophet fe 
animals with eye teeth, as well as the flesh of donkeys, and 
[he also forbade} the spreading out of the hides of predatory 


bade [eating] all preda 


animals.” 
‘s L heard my father say 
hair.” He considered that reprehensible. 


A slave should not see his mistress's 


My Father Was Asked about 
Men Not Having Sexual Desire 


$88 Lasked my father about (the phrase] men not having sexual de 
sire (2431). 
He said, “Abo Abmad al-Zubairl and Aswad b. ‘Amir related 


1s on the authority of Abd Isbiq on the authority of whoever 


an) related to him on the authority of Ibn ‘Abbas, concerning 
His words, men n lesire, Hee (i.c., Ibn Abbas) said. 


[It means} those men in front of whom women need not be 


modest 

$89 Lasked my father about a man who divorces his wife by utter 
ing the divorce formula once, then a second time 

He said, “This man is legally divorced, 


10 L heard my father asked about a pubescent youth who is en- 


thralled* with « woman, or fancies her 


ya lustful manner typi 
cal of his age 
daughter 

He said, "If 


Is it lawful for him to have intercourse with her 


fancies her lustfully or he is pubescent, 1 prefer 
that 


that he not have intercourse with her daughter.” He foun 
eprehensible 


id here. Adab here 


swith eyeteeth is 
s. See 


lection, as i that 9 ut their 


plu. aki"), However, these traditions are not in the 


ons, For typ 


hsv, "Adal 


See Bell. Com 


1: pp. 599 


for the that men mot hai 


T have not used Fickthall here, but instead 1 translated the 


phrase in accordance with Nell’ deserigaion of Bs 


wi’ interpretation of i. The 
phrase occurs in 24°31 in the context of those men in whose presence won 
secluded 
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1 heard my father asked about a man who touches an imma 
ture girl lustfully 
He sa 


d, “It is not lawful for that man’s son to have intercourse 


A Slave's Due and What Happens to a Female Slave 
If Her Slave Husband Dies 


2 Lasked my father, “What isa slave due 
He said, “He should be fed, sheltered, and not asked to do 
anything he is unable to. When he matures, he 


in marriage, but if he refuses {to marry], he 


Then he said 
wld be give 


uuld be left alone]. 
3 Lasked my father about a man who 
din, “Y 


Ramadan 


ys to his wife in Rama: 


are divorced if I do not have intercourse with you in 


Then he goes on a three-or-four-day journey, and 
then he has intercourse with her 


He said, “I do not approve of this, because it is a Aila, and 1 do 


not approve of hilas in this or in anything else 


4 Lasked my father about a man who gives one of his female 


f his male slave 


slaves in marriage to one and then the male 
slave dies. 


He said, "She waits an ‘idda of wo months and five 


The Deaf-Mute Gan Marry 


" my father whether the deaf-mute can marry 
He said, "If he can understand and be understood and make 
gestures [to others about his intentions}. Likewise, he can di 
vorce, buy and sell, and separate [from his wife] 
Is It Lawful for the Son of a Man Who Has Fornicated 
with a Woman to Marry That Woman’ 
6 Lasked my father about a man who fornicates with a woman 


He said, “She is forbidden to his son, and if his son fornicates 


with her, she is forbidden to him, 


u Wi & trip, s0 It is per 


M7 
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Ifa man marries a woman, she is for- 
bidden to his son, and if his son marries her, she is forbidden to 


I heard my father say, 


him 
Ifa man buys a female slave and then touches her, kisses her 


or undresses her out of lust, she is forbidden to his son.” 


[Female] Slaves with Whom a Man Is Forbidden 
to Have Intercourse 
T heard my fath 


forbidden to you 
your female slave al 


ng your slaves [the following] are 
your female slave along with her daughter; 
le slave if your 


ng with her sister; your fem 


father or son has had intercourse with her le slave 


when she is your paternal or maternal aunt through aursi 


your Magian female slave; your female slave pregnant by 
d 


Ifa man’s female slave has committed 


other man; your female slave if she is 


I heard my father say 
fornication, he should not have intercourse with her until she 


has waited her istibr, and he knows she has repented 


Chapter on Nursing” and Other Questions 


Tasked my father about a man who has a wife who nurses both 
x youth and 
brother 
He said, 


foster sister 


the youth has a brother 


girl, an 


"Is it lawful for 


parry the girl 
Yes, there is no ha 


m in his marrying his brother's 
because there is neither a foster- nor a blood rela- 
Rather, the 
tween the first youth and the girl 


tionship between them. foster 


clationship is be 


Tasked my father whether the word mother was to be under 
stood in a general and in a specific sense (yahtamil al-‘umim wot 
huss) 

He said, "Allah said, Marry not those women whom your fathers 


married, except what hath already happened (of 


that nature) in the past 
(4:22), [That is,] what happened before the adver 
hana fi'l-Jahiliya), 
aman should not marry those women who were m: 
father, his grandfather, or his great-grandfather. S 
have said that this also applies to am 


of Islam (md 


The outward meaning of the dya may be [that 


ried to} his 
me scholars 


n's maternal grandfa- 
Allah's say- 


women whom your fathers married means that it isn 


ther—he should not marry his mother's father's wife. 


ing those at Law- 
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ful for a son to marry any won 
married, even a woman [to who! 


to whom his father has been 
his father has been married, 
but] with whom he has not had sexual intercourse.” 

My father related to me and said, “Husain b. Mubammad re 
lated to us and said, ‘Sharik on the authority of Jabir on the 
authority of Aba Ja‘far [who] said, “All b, Abi Talib placed Ka‘b 


b. ‘Ujra between two rows of men (ai-samajain), or he used the 


word al-saffain,"* [and] he said to him. 


Iris not lawful (for a man] tom 


Relate what you heard 
the Prophet sa 


y his broth. 


er's daughter, or his foster sister's daughter 
My father said, “This is what I say also, It is not lawful 
Lasked my father whether a man who marries should have 
intercourse with his wife before giving her any portion [of her 


dower 
He said, 


having intercourse with her 


‘Yes, there is no harm in his giving (it, first), or in his 
first] 
Lasked my father about a man who marries a slave” thinking 


shim children. 


she is free, and subsequently she Then her 


mast 
He 


the slave to her owner 


‘omes and proves she is a runaway slave of his 


id, “Such 4 man must ransom his children and return 
Some scholars say the children must be 
ransomed slave for slave. But if a man has come to another and 
deceived him (about the status of a slave), with the result that the 
second man has married her, then the deceiver must ransom 
the children of the marriage 

Then 
girl is his slave has no proof 


He said, 


1 said to my father what if] the man who claims the 


Nothing happens uaul he proves it or she confirms 


He [My Father] Was Asked about Khul' 


Lasked my father about a man who is parted from his wife by 
means of Mut 
He said, “There is disagreement on it 
I said to my father, "What about a man who has a wife" who 
says (to him), ‘Separate from me by means of Miul* (ikhla‘ni),’ and 
he replies ‘I do so (gad khala‘tuki) 
ank of men. Each word is used to describe rows of believers fined up for prayer 
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He said, “He may [re]marry her [after that] with a new mar- 
riage contract and a new dower, and the [new] marriage has two 
divorces behind it. On this there is no disagreement.” 

I heard my father say, "Khult may or may not be dependent 
on the wife's ransoming herself 

1 heard my father asked whether a man can divorce a wife 
from whom he has separated by Ault (mukhtaléa) during her 
dda. 

He said. 

Tasked my father about Alu? 

He said, “Habiba® bt. Sabl came to the Prophet and said, “Tha. 
bit and L are incompatible.’ The Prophet said, ‘Return his gar 
My father said, “It was as if she were giving up her 


dower, or ransoming herself from him with some of her assets 


The divorce has no legal effect for he 


den to him 


I said 10 my father, “Is Aitul® divorce 
He replied 


There is disagreement on it. Ibn ‘Abbas used to 


Divorce must be pronounced twice and then (a woman) must be re 


tained in honour or released in kindness, And it is not lawful for you 
hich ye have groen them, 


they may not be able to keep 


that ye take from women aught of & 


except (in the case) when both fear that 


chin the limits (imposed by) Allah, And if ye fear that they may not 
be able to keep the limits of Allah, in that case it is mo 
of them if the woman ran If. These are the limits (imposed 
by) Allah. Transgress them mot. For wh 

if he hath divorced her (the third 


time), then she is not lawful wn 


n for either 


rm 


0 transgresseth Allah's im 


its: such are wrongdoers. An 


him thereafter until she hath 


wedded another husband, (2 


Ibn ‘Abbas sai, 
ransoming in the middle, and dive 


Allah mentioned divorce in the beg 


ng. 
c after that, He holds that 


Ahult is not divorce, but rather ransoming 
ath 
led. 

‘Concerning ‘Uthman’s hadith, 1 
thority of Umm 
vr.” Itseemed as if he were not pleased with its isndd. 

I said to my father, “Do you follow Ibn “Abbas's doctrine? 

He said, “There is disagreement about it.” But it seemed to 


It has been related on the of (Uthman that he sa 


Khut is a divorce whatever it is 


My father said (continuing). 


not know What its imndd is, Jurnbin’ on the 


me as if he followed Ibn *Abbas’s doctrine 
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88 — Lasked my father about khul’. “I 


t initiated by the wife or the 


husband 
He said. 


I said to my father 


By the wife 
If the husband dislikes his wife, can he 
say, ‘I want to grant her her release’? 

He said, “No, how can that be? It is rather the wife who dis- 
likes her husband, as in the case of Habiba bt. Sahl disliked Tha 
bit b. Qais.""* 


My father said, 


In accordance with Ibn ‘Abbas's doctrine, if'a 


woman is freed by means of khui', it is not divoree, but ransom 


ing. [Further,] Ibn ‘Abbas used to say that the husband could 
re|marry his former wife if he wished. 
1 saw my father adduce Ibn 


hus). He saich, "“Khul! 
If the wife 


Abbas’s doctrine and follow it 


(way is [a form of marital] separation, and 


it ix not divorce agrees with her husband about it 


(ie., a marital separation), there is dis 


reement about whether 
that constitutes Aut! 
» — Lasked my father about a woman who is separated from her 


husband by means of Ali 


and is pregnant, “Is she entitled to 
He said, "No 

460 My father related to me 

Shu'ba related 

Abd al-Malik b. Maisara on the authority of Tawds who said he 


and said, "Mubarnmad b. Jafar re 


lated to us and said, us on the authority of 


did not 


Will you continue to 


was asked ab 


Wht and said that it was nothing (Le 


count as a divorce), The questioner said, 


speak on something you know not 
Abbas 
his wife after the Yemenit 


ing about?" He [Tawds) said 


By God, Ibn 


in marriage] a Yemenite man and 


had [already] divorced her twice and 


y her by means of khult 


6 T heard my father asked about a woman who nurses a young 
female slave ng someone else, Then a certain man 
marries the woman who has nursed the young female slave.’ “Is 


his wife has nursed if he buys and takes possession of her?’ 


He said, "He should not have intercourse with her.” He found 


that reprehensible and said, “She is tantamount to her mother 

Shawta, in his note to this reapomse (1 he womnats as Jamila bx. “Abd 
Allah b. Ubaiy. He refers t a thom fron Thabo i both Nasa 
Sunan and Aba Diwid's. Shiwish also 0 Dawa reports her ‘adda as one 
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but let him make use of her [for other purposes] while she is his 
slave.” 

Someone said to him, “If the female slave comes to [be owned 
woman make use of 


by] the woman [who nursed her], does tha 


her? 
He said, “She is her mother 
$62 Lasked my father about a man who manumits a female slave 


Then he divorces her 


and makes her manumission her dower 

before h 
He said 

of her value [as a slave).” 

ked my father about the deaf-mute. “Ca 

He said, “If he can understand gesturing or understand what 


wing intercourse with her 
She is manumitted, and he claims from her one-half 


he marry? 


information he is being given about the marriage; likewise if he 
should wish to divorce.” 
I said to my father, "Wh 
(what is being communicated to him]? 
He said, 
I said, "Can his 
He said, “No. 
I said, 
He said, 


if he does not know or underst, 


He cannot marry 


all give him in marriage 


Does he express himself through writing 
"(He expresses himself through signs, for example,] 
he points to the sky, that is what the deaf-mute does. 
Vasked my fathe 
He said, 
municate through si 


about the deaf-mute’s divorce 
If he is aware {of what he is doing] and can com: 
s, then his divorce is valid 


He Was Asked about Laban al-Fahl and Nursing 


f61 TL heard my father asked about laban al-fabl. 
He said, “If a woman nurses a man’s son and the sot 
slave, the man cannot have intercourse with his son’s female slave 


(i.e., because she has become his daughter). 


He said, “1 also follow ‘Avisha’s hadith.” 
$63 Lheard my father say, “I heard ‘Abd al-Rabman b. Mahdi say, 
It is incumbent upon you to instruct.” He said it twice. He meant 
in figh. 
She thereby receives half her dower as rcourse 


See below, 1K 80 and 1, “AMsh 
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L asked my father. 
foster-relation: 
He said. 
I said, “There are sound traditions {to this effect} 
He said, “Yes. But 1 do no 


foster-relationship) on the basis of them 


Do one or two acts of suckling establish 


1 hesitate about this: 


the assumption of a 


T heard my father say, “If an adult nurses, his nursing does 
not establish a foster-relationship (la yahrimu); rather, itis simply 
cating.” 

My father related to me and said, “Yabya b, Sad related to us 


on the authority of Hishim, who said, "My father informed me 


on the a 


hority of Hajjaj on the authority of his father (who 
‘O Messenger of Allah, what will take 


me the debt of nursing?’ He replied, 


said}, “I said, away from 


A male or female slave 


Lasked my father about (the meaning of] that [tradition 
He said, “lt means that a man should give the woman who 
nursed his child the gift of a young slave, male or female. Then 


the debt of nursing will have been discharged 


Various Problems relating to M 


riage 


Lasked my father about a man who is a prisoner ina Christian 
land marrying there and then leaving (i., should he become 
free) 

He said, “I 


»s he has had children 


ind [the idea of] his leaving reprehensible; per 


I find his marrying or taking a con 


cubine reprehensible, for the sake of his children. 

TL asked my father uta man who gives a minor son of his 
in marriage to another man's minor daughter and then the boy 
dies. 

He said, “If the ' father has guaranteed the dower on be 
half of his son, he must give all of it to the girl's father. If he has 
not, nothing is incumbent upon him 

I said, “Suppose the boy had property or « house 

He said, “The entire dower is taken out of it 


I asked my father about a group of people who give their 
daughters in marriage to group [of Muslim men] on the un 
derstanding that the male offspring [of these marriages would 


all] be Muslim and the female [offspring] would be unbelievers, 


Jews, Christians, or Magians. 


He said, “Any of the children [of these marriages} who refuse 
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Islam will be compelled to become Muslim, because their fathers 
are Muslim. The hadith of the Prophet says, “Their parents make 
them Jews or Christians,” All of them (ie., the children of these 


particular marriages) are returned to Islam. 
bred 1 asked my father about a man who buys a female slave to- 


gether with her mother, has intercourse with the daughter, and 
then manumits her, “Is it permissible for him to have inter- 
course with the mother 

He considered that reprehensible and said, “Allah said, And 
the mothers of your wives (4:23) 


W753 Lasked my father about gihdr. “Is it the same in the case of a 


slave and a free woman: 

He s: 
1 dower, then zihdr [is the same), But if she is his property and 
an umm al-walad, then she cannot be repudiated by means of 
zthdr.” Another time he said (tha 


or his umm al-walad by means of zhdr,] he must expiate his oath. 


id, “If the slave is the man's wife, whom he married for 


if a man repudiates his slave 


$74 Lasked my father about a man who says to his wife, "You are 
forbidden to me” and intends (by this statement] a divorce 
He said, “Whatever his intention, it cannot be counted as a 
h of) gihar 


Someone said," “What if a man says, ‘What is lawful to me is 


divorce, and he performs the expiation for (the 0% 


forbidden’ 
He said, “The same thing (ie., such a 
piation for zihdr) 
Someone said, "This man did not intend divorce 
He said, "{The same thing happens} whether he intended di 


an performs the ex 


J, “What if a man says, What is lawful to me is 


Somec 
forbidden, 1 mean by that divorce 


He said, "His wile i 

I said, “Triply 

He said, "Yes, but I do not give a fated on this point.” 

He related to us and said, "Aba Bakr b, Abi Shaiba related to 
me, he said, “Hatim b. Isma‘ll related to us on the authority of 


Ja‘far on the authority of his father on the authority of “Ali 


fanbal here refers 40 a fam 


that every child is born according to the fitra (ic. 38 a Muslim: 


pa 


for reference to different wordings of this haadid 


hie a Jew, a» Christian, or a Stagian. See Wensineh, Concordance, 3. fitra 
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who] said, “If a man says to his wife, ‘You are forbidden to me 


she is triply divorced 


He Was Asked about the Impotent Man 


1 heard my father asked about a man when he has intercourse 
with his wife once 

He said, “He is r 
rated. 1 he 


npotent, and the couple are not sepa- 


1 this opinion even if he does not have intercourse 


with her again, 

My father related to me and said, “WakI related to us and 
said, ‘Sufyan on the authority of al-Rakin on the authority of his 
father and Husain b. Qabisa. They said, “Abd Allah [b. (Umar 


said, “The impotent husband is given @ year [in which to consum- 


and she has no right to request him to. 


mate his marriage], If there is no intercourse [within that pe 
riod), the couple are separated. 
My father related to me and said, “Abd al-Rabman b. Sufyan 


related to us on the au 


ority of al-Rakin on the authority of 
Abu'l-Nu‘min, who said, ‘We went to al-Mughira b. Shutba 


about this, and he gave the impotent husband a term of one 


My 
said, ‘Mubammad, that is, Ibn Ishaq informed us on the author 
ity of Khalid b, Kathir al-Hamdant on the authority of al-Dab- 
bak b. Muzabim that ‘AM gave the imp 
Then if he acts without shyness toward his wife, fine (fa 


). If not, the couple are separated. They have intercourse 


ther related to me and said, "Yazid related to us and 


tent husband a year 


with each other by the grace of God 


My father related to me and said, “Yazid related to us and 


said, ‘Shu‘ba* informed us on the authority of Qatada on the 


hority of Said b. alMusaiyab that ‘Umar b, al-Khayab gave 
the impotent man a year, and he granted the wife a full dower 
and made her wait the period of a full ‘idda 


He Was Asked about the Mafiyid 


Lasked my f 


wait for him 
(He sal 
she may remarry. And the same is true with regard to his inheri- 


her about the mafqid. “Haw long does [his wife} 


For four years, four months, and ten days, then 


us 
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tance (ie., it is distributed after the waiting period for the 
mafqad has ended). 

477 My father said, “The (definition of a] mafgid is someone wh 
is lost in war or at sea, Or he may be asleep in bed, but no one 


that sort of thing.” 
Then [what about] the man who is away 


T said to my father 


from home and whose whereabouts are not known? 


He said, “This man is not considered a mafgiid.""* 

$78 said to my father, “{What] if the mafgad returns and his wife 
has remarried and his property has been divided up? 

He said, “His property is returned to him, and he chooses 


between his wife and the dower [which he gave her], 


I said (o my father, “If he chooses the dower, does he [her 
current husband] pay it 

He said, "Yes, but if he chooses his wife, she wa 
behalf of her second husband, then she returns to him 

My father related to me and said, “Yahya b. Sasid al-Qawan 
related to us and said, “Abd al-Malik, that is, Ibn Abi Sulain 


Ata’ related to me on the authority of 


san “ida on 


an 
related to us and said, 
“Ubaid b. ‘Umair that 
caliphate of Umar 


i the time of the 


n was missing du 


ne to ‘Umar and said, “My 
She did 
an Sidda of four 


The man’s wife ¢ 
He said, 
so and then returned to ‘Umar, who said, "Wa 


husband is missing Go and wait four years 


She did so and then returned to ‘Umar, 
who summoned the missin ali and ordered him to 
divorce her. The walf did so, and then ‘Um 
Wait an ‘idda of three quri’ She did so and then returned to 


months and ten days. 


husband's 
said to the woman, 


‘Umar, who said, ‘Go marry whomever you wish 

Then the missing husband returned, and ‘Umar said to him, 
Woe to you! Where were you ‘O Commander of the 
Faithful, devils enchanted me a 


He said. 
dd then 


not know where on God's earth they took me 


rried me off, and Ido 


I was enslaved by 
and I 


them until they were raided by, among others, Muslims, 
They said, “You 


and they are jinn. What are you doing 


was part of their captured booty 


being, nong the 
and asked) 


where on God's earth I would most like to be in the morning. | 


Then I told them my story, and they spoke [to m 


said in Madina, because it was my home. ‘Then I woke up in the 


See above, AD 136, 117. Ian 


ane should know his precise whereabouts 


AD 121, 1 


is no reason to suppose that 


4 


rr 
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morning, a free man.’ ‘Umar gave the man a choice between his 
her. He sai, 


she is pregnant by her [new] husband 


{former} wife and the dower he had give I have 


no further need of her 
So “Umar ordered the dower [paid to him) 

My father related tc Abd al-Razzak related to 
Ma‘mar on the authority of al-Zubrl on the author 
ity of thn al-Musaiyab that ‘Umar and ‘Uthm 


me and said. 


us and said 


n both decreed 


about the mafgiid that his wife waits for four years and after that 
four months and ten days. Then she may remarry, Then if her 
first husband returns, he is given the choice between his [for 
mer] wife and the dower [he gave her]. 

Lheard my father asked about a minor girl whose father gives 
her in marriage to one man and whase brother gives her in mar 
riage to another 

He said, “The contract concluded by the father is valid re 
gardless of whether the girl was pleased. The father’s contract is 


onsidered valid for the minor girl 
L asked my fat 


about a man who has a female slave with 
whom he has intercourse. Then he wants to marry or take asa 
concubine her sister 


He said, 


at the s 


A man cannot haye intercourse with two slave sisters 


ne time 
I said to my father, “What if he gives the slave sister he owns 
in marriage to another 1 

My father said 


riage, If her body is forbidden to him, he can marry her sister 


There is no harm in his giving her in mar 
Someone said to him 


‘What if he gives the original slave in 


marriage to another man, then marries her sister himself, and 
then the other man divorces the original slave and she comes 
k into his possession 
He said, “He must rid himself of one of them." 
I asked my father about a man who marries a woman while 


thinking to himself that he will divorce her 


He said, “I find this reprehensible. {is a muta (marriage) 

L heard my father asked about a man who buys a female slave 
and then wants to sell her immediately. “Is it permissible for him 
to sell her before her istibra? is over 

He said, “Whoever buys a female slave must not have inter 
course with her until he has had her complete her period of 
tibr?, Further, if he has had intercourse with her, he must not 


sell her until he has had her complete a period of istibra 


I asked my father about a female slave, “If a man has her 
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complete an istibra? when she is young, before she has started 
menstruating, then bas intercourse with her, then wants to sell 
her before she completes another istibra’, how long should the 


istibra be, since she does not menstruate? 
He said, “It should be three months, because pregnancy does 
not become evident in fewer than three months 
$83 L heard my father asked abc 
and marries her 
He said, "He must provide maintenar 


ta man who has a female slave 


for her 


A Woman Claims of a Dead Man That 
He Was Her Husband 


L asked my father about a woman who claims” that a certain 
dead man was her husband, but she has no proof of her claim 


because he and she had become separated for reasons not clear 


to her. “Is 


permissible that she provide proof of her marriage 
contract and receive her inheritance [from him] 

My father said, “If she can provide proof of h 
tract with the dead man [and proof} that he married her with 


her wall [giving her in marriage] and witnesses [present], and 


that he was in sound mind and body, she is within her rights to 
(try to} find the husband, or his heirs, on the basis of that 
[marriage} 

#85 Lasked my father about a man who cl 


woman is his wife and that a certain boy is his son by her. “Is it 


ms that a certain dead 


permissible that he provide proof of his marriage contract and 
that the boy is thereby his: 

My fatty 
gave her in marria 


If he can provide proof that the woman's wa 


to him in the presence of witnesses, the 


the [fact of) the marriage and the marriage bed is establishe 
and the boy is legally his, in accordance with the Prophet's doc 
If the child re 
sembles the man who has undertaken proof of the marriage, the 


trine "The child belongs to the marriage bed 


boy was born to him 


The child belongs to the marriage bed" (ul-calad l'-firdsh) is legal mi 
as the basis for establishing paternal rexponsibility. For the numerous inst 
maxim in hadith collections, see Wensinch, Concordance, sv. “firduh:” tw ¢ 


tested paternity, physiognomiats are consulted. Also see below, n. 24 
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$86 Lasked my father about the hadith of Qabisa b. Harith on the 
authority of Salama b. al-Mabiq al-Hudhall on the authority of 

the F ir bi'-bikr 
He said, “They are tw 


people who have never been mar 
ried—neither the man nor the woman. 

[1 asked about the words in this hadith, which are] “Al-thayyib 
bi'l-thayyib 


He said, “The thayy) is a man who has been married or a 
w p who has been married. They are both [called] ‘thay. 
I said to my father, “What if the woman [only] is nota thayyib 


He said, “She is fh 


have b 


aged, but he is 


»gged and stoned. If they 
h been married (hayyib), then they are both flogged and 


hapter on a Man's Marriage to Another's Former Wife 
Along with His Daughter by a Different Woman 


L asked my father about a man who has a wife and then buys 


a female slave who, his wife says, used to belong to her father 
Is it lawful for this man to have intercourse with both of these 

My father said, “It is said that ‘Abd Allah b, Jatfar was married 
to a man’s former wife and his daughter by another woman, at 
ut ‘Abd Allah b, Saf 
win, but al-Hasan and ‘Ikrima found it reprehensible 

My father said, “I believe there is no harm in this practice 

My father related to me and said, “Yabya b. Adam related to 
us and said, ‘Abd Bakr al-Nabshali related to us on the authority 
of Mughira on the authority of Qayyim, the ma 


the same time. And the same is related al 


la of Jattar, who 
said, “Abd Allah b, Ja‘far was married, at the same time, to 
Umm Kalthom bt. ‘Alt and Kasla bt. Mas‘ad, the 
Alf al-Nahshaltya ({sie] 


My father related to me and said. 


rmer wife of 


Abd al-Razzik related to 
ty of al-Zubri, 
1 man’s former 


id said, 'Ma‘mar related to us on t 

» said, “Abd Allah b, Ja'far 

wife and his daughter by another woman, at the same time 
My father related to us and said, “Waki said, “The hadith” of 


usa e auth 


w married 0 


This response concerns distinguishing between the 


Each is punished in accordance with his (or her) status. Als 
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Hammad b. Zaid on the authority of Ayydb on the authority of 
Ibn Sirin is that a man named Jabal, one of the Prophet's Com- 
panions, who was in Egypt, was married to a man’s former wife 
n, at the same time 


and his daughter by another wor 


L asked my father about a man who buys a female slave to- 


gether with her daughter, has intercourse with the daughter 
and then manumits her. “Is it permissible for this man to have 
intercourse with the mother since he has freed the daughter 


He said, “No. 
not allow it 
your mothers, and then, your mothers-in-law (4 

Lasked my father about an dya when ith 


He found this practice reprehensible and did 


Further, he recited this dya: Forbidden unto you are 


a general (‘dmm) 


meaning 
He said, “Its 
corded] in hadith 


ns of the sunna [re- 
vent sense (shir) 
The 


is by me 
a has an app. 


lerpretation 
When a 


then one considers what the sunna 


s set out concerning it 


sunna is a guide to the apparent sense of a 


His saying, A 
dren (4:11) 


h chargeth you concerning (the provision for) your chil 


Understood {simply} a 


rding to its apparent 
a would mean that anyone who could be defined as 


one’s children would inherit. But then the sumna makes it clear 


that a Muslim does not inherit from an unbeliever, nor an un- 
believer from a Muslim, 
makdtab slave, Th 


nor does a killer inherit, nor does a 


¢ sunna indicates what God meant 


I said to my father 
He said, “The 


ers and your son 


{What} if a woman is mubhama; 
Allah said, Your wives’ moth 


nd He said, Do not marry women that your 


mubhamat ave three 


fathers married (4:22). These are mubhamdt. fa man marries a 


woman, her mother is forbidden to him, to his father, and to his 


son, even if he has not had intercourse with her 
L asked my father [wheth 


must give her her dower, or at least « portion of it, be 


r}] if a man marries a woman, he 


pre having 
intercourse with her; or whether he can wait until after he has 
had intercourse with her 

He said, “He can 
has intercourse with her, but if he does not give her [any of it] 
“ He said 


give her something (of her dower] before he 


until after thar 


That is permissible 


mas, see Lane, 64. "b Aw": “Applied to a vow, and to 
P 


Prohubuied uncom 


18 


190 


im 


we 
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My father said [something] about a man who marries a woman 


for a dower of what thefir} relatives agree up 


1 read to my father: “The slave may give in marriage his 


br 


ther’s or his wife’s daughter 
He said 


(sultan) if she has no wal 


No. Her wali gives her in marriage, or the judge 


A Man Marrying a Woman within 
the Forbidden Degrees 


1 asked my father about a man who marries a woman within 


the forbidden degrees unknowingly and then learns of it 

He said 
his pr 
the fe 


If he did it intentionally, then he is beheaded and 
fiscated, But if he did not r 


perty ¢ ze (she was withi 


nidden degrees}, the couple are separated, It is appropri 


eep what she has taken (ie., the 
full dower), and he has no claim against her for any of it 
Isa 
ranged for a wedding feast with a w 
He sic 


arranged for a wedding feast with his father’s wife 


4 to my father, "The hadith of al-Bara is that a man ar 


ie of his father's. 
He must have done it knowingly. He married and 


have done it knowingly 
L asked my father about the hadith of the Prophet that a man 


of his father’s, and the Prophet ordered him 
killed and his property confiscated. 
My father said 


deemed that the lawful way {to handle the matter]. He « 


T think, and God knows best, that the Prophet 
red 

he be killed, like the apostate, and his property confiscated 

My father said, 


does not inherit from him, because the Prophet said that a Mus 


Equally, in the case of the apostate his family 


lim does not inherit from an unbeliever, nor an unbeliever from 
4 Muslim,” 

I asked my father 
When you have 


about a man who says to his female slave 


given birth, you are free." Then she has a 


He said, 
hadith of Aba Dharr and 


She is manumitted,” and he adduced as proof the 


When the 


ne of his slaves. He said, 


time came, he manumitred (her) 


I said to my father, “[What] if he wishes to marry her after 
that 


He said, “It is best that he reconfirm her manumission and ask 


9 


47 


Chapters on Marriage and Divorce 


a [second] man to give her in ¢ to him, with her consent 


while he is acting as her wali. That is, the man who manumit- 

ted her should have a second man give her in marriage to him. 
Theard my father give an op 

ries his sister without realizing it. He said, “If such a man has 


had intercourse with his sister, she receives the dower which he 


on concerning a man who mar 


designated for her 
Lasked my father about a man who sees a woman, “Can he 
then marry her?’ 


He said, “If he has contemplated her lustfully, then no. But if 


he has not, there is no harm [in that), 
My father related to us and said, “Someone read to* Sufyan 
b. ‘Umar and handed to Abu'l-Sha‘tha a sheet of paper (sahifa) 
{on which was written}, “Ikrima was asked® about a man who 
fornicates with a woman and then sees her nursing a girl, Would 
the girl be a lawful wife for him?’ He (ie., ‘Ikrima) said, "No. 
My father said, "And this is what I say. 
Lasked my father ab 


the insane man when he pronounces 


He said, "His divorce is not permissible; neither is the divorce 
of man delirious with fever.” He said, “Everyone who is 
healthy, then loses his rationality because of illness, and th 


pronounces a divorce has not pronounced # divorce that has 


legal consequences 

I said to my father, “What about the man in a state of 
intoxication 

He said, “I used not to allow him (to divorce}, but now I do. 

I said, “Why 

He said, “Because the intoxicated man is not irrational. This 
is what Shafi‘t used to say: "I find the intoxi 
irrational 


ted man is not 


A Man Marrying His Daughter's or 
His Son's Foster-Sister 


Tasked my father about a man who marries a woman and then 
gives one of his sons in marriage to her sister 
He said, “There is no harm in this.” Ar 


also no harm in his givin 


he said, “There is 
+ daughter in marriage to his son. 


For if it is the father [of one of them] who has married the 
mother (of the other], there is no harm in it 
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He said, “[If 
gether with a certain girl, there is no harm in the man marrying 


a man has a son and a woman nurses him to: 


that girl; she is his son's [foster-Jsister 
He also 


tain girl, then she is his sister’s [foster-Jsister 


id, “LE this woman nursed a man’s sister and a cer 


but] there is no 


harm in his marrying her. There is no h 


m in a man marrying 
his sister's [foster-Jsister 


A Man Manumits a Female Slave and Marries Her 


” — Lasked my father man who manumits a female slave 


and then decides to marry her 

He said, “There is no harm in this, In this matter I follow the 
hadith of Shu‘aib b. al-Habhab and Thabit and Qatada and ‘Abd 
alAziz b. Suhaib on the authority of Anas b. Malik that the 


Prophet manumitted Safiya and made her maw 


My father related to me and said, “Isma°ll related to us and 
said, “Abd al-"Aaiz b. Subaib on the authority of Anas b. Malik 
that the Prophet manumitted Saflya and married her. ‘Then 
Thabit said to him, “What did he give her as a dower?" Anas b. 
Malik said, “Herself, He manumitted her and married her 


A Man Marries a Woman for [a Dower of] 
Manumitting Her Father 


I read to my father Abduh b. Sulaiman said, "Ismael b. 
Abi Khalid related to us and said, ‘Al-Sha'bi was asked about a 


man who marries a woman for [a dower of) manumitting her 


father, [but then is not able to do so}. He said, “This man esti 


mates the price of the woman's father, then gives her his {equiva 
lent] value 
1 heard my father say, “This is what I say, The man estimates 
his (wife's father's) value 
#101 My father related to me and said, “Mubammad b. 
lated to us on the authority of Shutba, who said, ‘I asked al 
Hakam and Hammad 


and they said she receives no dower 


uta man who defowers a free woman, 


T asked my father [what he thought] about that, and he said, 


nd he, a hadd punishi 


She receives a fair dower ent If he has 
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never been married (bikr), he is flogged one hundred strokes 
and exiled for one year.”* 

4102 Lasked my father about a man who finds one of his male slaves 
with one of his female slaves. "{What if] she then gives birth?” 

He said, “Physiognomists are called on her behalf, and the 
child belongs to him, if they determine that it is his. ‘That is, if 
they determine it by resemblai 

My father mentioned the hadith of Mujazziz al-Mudiiji, who 
said, "These feet resemble each other." 

My father said, “In ‘A°isha’s hadith it says, ‘And he saw an exact 
resemblance to UU 

$103 Lasked my father abo nn who has 
virgin and hence deflowers her. “Must he pay her 
addition to receiving @ hadd punishment?” 

He said, “Yes, he receives a hadd punish 
her a fair dower 

$101 Lasked my father about a man who has a female slave and 
fr ans of tadbir. “(What if] he then has intercourse 
with her and she gives birth?” 

He said, "The tadbir is no longer legally effective, She becomes 
an umm al-walad, and her offspring are free." 

Lasked, “What if he gives her in marriage?” 

He said, 

I said to my father, “[What about] the hadith of Jabir b. Zaid 
{(ehad) eh 

He said, “I do not follow this hadith.” 

#105 My father related to me and said, "Muhammad b. Ja‘far re 
lated to us and said, ‘Sad related to us on the authority of Abi 
Ma‘shar on the & Nakha‘l, who said, “Ifa woman 
second husband has had intercourse with her, then she can re 
turn to her first husband [only] on the basis of a new marriage 
contract and a new dower. But if the second husband has not 
had intercourse with her, then she can return to her first hus 
hand on the basis of however many divorces the marriage has 
behind it (‘ald ma bagiya min faldgiha).”*" 


ercourse with a free 


am 


dower in 


nt, and he must pay 


es her by 


offspring of a mudabbara 


hority of 4 


Since the man has never be 
AM 
"See Nasi, Sunan, Ge: 184 (al 


mutried, he is nat wudyan and receives the penalty 


gf), fox this tradition, in which $A’ 
that Mujazzia identified Usima b, Zaid as the son of Zaid b. Thabit by corny 
woles of] their feet. See also Ha Manbal, Murad, 6:82 

‘See Nasi", Sunan, 6:180 (Bab hay ol-walad bel-fintsh), for thin statement 
Aisha’s, which refers 1 the story discussed in AA 31 


ha relates 
ng (whe 
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My father said, “And this is our doctrine.” 
My father related to me and said, “Mubammad b. Ja‘far re 
lated to us and said, ‘Said related to us on the authority of Yala 
b. Hakim on the authority of Said b. Jul that ‘Abd Allah b. 
Umar said, "...°°" 
fos, asked my father about the hadith of Muhammad b. Sirin that 


[once] ‘Ali was presented with a young woman, and he asked 
whether she were Mruluw 
My father said, "The word Wiuluw in this hadith means that 


she is someone without a husband. 


The Book of Divorce 


nor Abd Allah 


There can be no divorce before own 


aid: “I heard my father state [the doctrine] 
rship (milk, ie., a wife 
actually be living with her husband), and no manumis 
sion except after possession.” My father said, "I hesi 
anything about this [matter],” as if it were something he coi 
signed to Allah's power [only]. [He added,] “Some (qawm) have 
distin 


must 


hed between divorce and manumission. 
id: T asked my fat 
who swears that when he marries a certain woman, she is triply 
divorced. 

He said, “If he marries (her), 1 do not order him to separate 
{from her} 


He related to us and ¥ about a man 


I said to my father, “What if he says, ‘In thirty years?" 

He said, “I still} do not order him to separate from her 

#108 He related to us" and said: I asked my father 

who has a wife and puts her matter into her hands, intending 

[to give her the power to divorce herself] singly. Then a relative 

makes a suggestion to her and says, “Exercise your option to 

divorce yourself triply.” Is this woman divorced triply or singly 
divorce the husband intended 


bout a man 


in accordance with th 
[He said.] “The husband should take an oath (as to whether 


«ant singly or triply), and the divorce is in accordance with 


*A transmitter of these responses from ‘Abd Allah appears here for the Gra time 


and in a number of subsequent responses. Ne names are mentioned in the text. 


It is not clear whether this transmitter is the same as 1 ved to fn the 
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I said to my father, “Suppose that later on, after she has left 
1 him on the basis of this definite 
sand says, ‘If | marry Fuldna bt. 
a certain woman), she is triply divorced.’ 


(ic,, triple) divorce, he swe: 
Fulin b. Fulan (i.e., 
Then if she marries another husband, can they return to each 


other, since she has been divorced in that manner permanently, 
despite the fact that he has [since] thought about her and wants 
to return to her? Is it permissible for him to return to her?” 

My father said, “I prefer that he not marry her, for that would 
simply constitute [her] returning {to him]. What has been re- 
lated on the authority of ‘Amr b, Shu‘aib on the authority of his 
father on the authority of his grandfath (the Prophet 
said, “There can be a divorce only after a marriage,’ and [in the 
case just mentioned) she would be returning to him [without 
aving been married to him), Therefore, I would order him not 
pproach her.” 

‘Abd Allah related to us and said 
about a man who says, 


is th 


to 


I heard my father asked 
“Every woman I marry is divorced. 

My father said, “I do not order him to separate [from any wife 
he marries] regardless of whether he has specified a time.” 

He related to us and said: My father related to us and said, 
id, “Amir al-Abwal informed us 
thority of ‘Amr b, Shu‘aib on the authority of his father 
authority of his grandfather, who said, "The messenger 
ken by a man concerning the 
is not in his possession; no slave 
id be manumitted before actually being tiken into physi- 
cal custody, and no woman divorced before she is actually 
married 

He related to us and said: My father related to me (that) Aba 
‘Abd al-Sainad al-‘Urnmay said, "Matar al-Warraq related to us 
on the authority of ‘Ame b, Shu‘aib on the authority of his father 
on the authority of his grandfather, on the authority of the 
Messenger of Allah, who said, ‘Neither divorce, 
n. nor sale, nor fulfillment of an 


aim related to us and 


on thi 
of Allib said, "No oath should be 


dis, 


sition of something th: 


or manumis- 
s permissible regarding 
(the disposition of someone or] something a man does not actu- 
ally possess,’ and [the Messenger of Allah also said,] ‘No divorce 


[is permissible} for a man of [a woman} whom he does not 
possess." 

He related to us and said: My father related to me, “Hajjaj 
related to us on the authority of Mubiirak, who said, ‘I heard al- 


Hasan say, and he swore to me about it, [that he had it] on the 


tr 


t10 


nu 
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man who had declared 


authority of “Ali, who said, concerning a 
that if he married Fuldna she was divorced, 
marry her, she is not divorced [from you] 

He related to us and said: My father related to me. 
b. Khalid al-Khayyat related to us and said, *Hisha 
lated to us on the authority of al-Zubri, on th 
*Urwa on the authority of ‘A?isha: 
after marriage 

He related to us and said: My father related to us and said, 
Yabya b. Sa Juraij, who 
said, “Ati? informed me on the authority of Ibn ‘Abbas, who 
said, “There can be divorce only after marriage, and there 


n only after actual physical possession. 


If you do indeed 


‘Hammad 
b, Sard re- 
authority of 
“There cin be divorce only 


related to us on the authority of Ib 


be manumissi 


He related to us and said: My father related to us and said, 
Muhammad b. Ja‘far and Hashim b. al-Qasim related to us; 
they said, ‘Shu‘ba related to us on the authority of al-Hakam on 


the authority of 
Ismael [also sa 
to see Fa 
ment (gadé). She sai 


bata, 


Ali b. Husain that be said, and Mujahid and 
1} on the authority of al-Shatbi, who said, “I went 
\d Lasked her about the Prophet's judg 
that her husband h 
1 le 


i divorced her al 


and she bad brow al action a 


st him to th 
She said, ‘But the 
nance and ordered 


Prophet for lodging and. maintenance 
Prophet granted neither lodging nor mail 
me to w ‘wide in the house of Unum Maktiim's son. 

He related to us and said: I si 
[authoritative] predecessors [of ours] among those who say any 
thing concerning the hadith of Fatima bt. Qais. 

He replied, "Praise be to Allah! Al-Sha‘bi, the fagih of Kuta 
dit and al-Hasan, the fagth of Basra; they both fol 


1 to my father, “There are no 


Jow it.” 
He related to us and said: 1 heard my father asked whether 


the [wiply} divorced woman is entitled to lodging and main 


tenance 


H 


id. “No, 1 follow the hadith of Fatima bt, Quis.” 


He Was Asked about the Divorce of 
the Mukhtali‘a and the Sunna concerning 
Khul and Divorce in General 


He related 10 us and said: I asked my father about the mukl 
talita whose husband divorces her while she is waiting her “dda, 
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He said, “Divorce has no legal effect on her 


$112 He related to us and said: While I was listening, my father was 


asked about a man who says to his wife, "You are divorced 
talig)” three times. 

He said, “If the couple have not had intercourse, this state 
1s 


ment counts as a single divorce, because the wife is defini 


divorced (btna‘) by means of the first statement. But if the 


couple have had intercourse, and if the husband, by saying "You 


are divorced’ three times, wants to make his wife understand 


more clearly, but really mn 


ns a single divorce, then I prefer that 
it be considered a single divorce. However, if (that is} not [what 
the husband wants}, then it is a triple divorce 

Someone said to him, “What if a man divorces his wife before 
having intercourse with her 

He said, “Then I prefer that it be considered a single (definite! 
divorce 

Someone said to him, “What if a man divorces his wife triply 
before having intercourse with her 


He said, "She is not lawful 


or him until she has been married 
to another man: 


119 He related to us and said: I heard my father asked about re 


114 He related to us and said: I heard my fathe 


pudiation by means of sihdr, before marriage 


He said, “It is binding for the man [who pronounces it}, be 


se it is an oath, and it is not im the same category as divorce 


aldg).” Thus he fe 


wed the hadith of “Umar 


b al-Khaqiab.* 
man who says to his wife, "Choose 


He said, “If she chooses herself, it counts as a single divorce 


If she chooses her husband, there has been no divorce 


5 He related 10 us, he see $53 
He related to us, he s sce $54; alse 
Connecting Divorce to Intercourse 
He related (o us and said: | asked my father about a man who 
says to his wife, “You are divorced if | do mot have intercourse 
with you today, and you are divorced if I pe my ablations 
after (having had intercourse with] you today 
See Malik. At $2 177, for a tradition tha “Uma aman sb 
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My father said, “He may pray the ‘ayr prayer, then have inter 


course with her, and then when the sun goes down, he may per 


form his ablutions, as he did not mean by his statement 


If { perform my ablutions’ [ablutions specifically after having 


Divorcing [a Woman] By [Saying] Jn Shd’a Allah 


& He related to us and said: | asked my father about a man who 


says to his wife, “You are divorced, in shia Allah 
He said, “I have no 
Malik did not approve c 
He 


pinion on this mauer.” (Then he said 
it 
1: Lasked my father about the divorce 


He said, “There is disagreement on it. Ibn Abi Dhi’b trans 


mitted on the authority of al-Zuhri on the authority of Aban b. 
Uthman on the authority of ‘Uthman, who said, ‘Neither the 


insane nor the intoxicated man can div This is the best in. 


von this matter (arfa‘u shaPin fhi), but Raj@ b, Haiwa 
« Musiwiya perrnitted it 

He related to us and said: | asked my father about the divorce 
of the madman 

He said 


divorce pre 


Since he does not conduct his life rationally, his 


ncement is not valid. ‘The same is true of the man 


er and 
{ said to my father, "What then (do you think] of the man in 


delirious with f 


the sleeping man 


4 state of intoxication? Do you think he is [irrational] in this 
sense (ie., like the others) 
He said, “No.” And he adduced as proof Shafi‘Tand said, “The 


pen is not lifted for the man who is intoxicated. Further, it is not 


permissible to divorce silently. A divorce is not valid until it is 
pr need a 
My father 
the drunk 
» (Same as § 
He related 
marries a won 


her, then asks for them back as a gift. She gives them to him, 


Once it is pronounced aloud, it is valid 
id, "Shafi" said, “I find the pen is not 


This opinion pleased my father a 
also $116 
us and said: I asked my father about a man who 


» for one thousand dirhams, He gives them to 


then he divorces her before intercourse 


Wadi” Mulimes start the twenty-four-hour day af sunse 
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ait He rel 


the Sora of the Cave, The verse is 
this story, see the 
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My father said, “She cannot rec 
to him of her own free will.” 

He related to us and said: L asked my father about a man who 
swears he will not seck refuge in a certain house, What is the 
limit for his secking refuge? What is the time limit involved in 
seeking refuge? 

He said, “Seeking refuge is 
this dya: Did you see when we toy 
said, “It is only a small amount of time, or as Allah wishes.” 


n the money, if she gave it 


ne hour.” He adduced as proof 
refuge on the rock? (18:63) and 


$123 He related to us and said: I asked my father about a man who 


said to his wife, “You are divorced, al-batia.” 
He said, “(Umar made it" a single divorce, but ‘Alt and Zaid 
and Ibn ‘Umar said al-batta was triple. 
I think it was as if he* were afraid to make it triple, for he 
I do not give « fatwd about any aspect of it (.e., al-batta).” 


He Was Asked about [la 


ted to us, he said: My father dictated to me when 1 
asked him about a? 

He said, "[Whenever] a man swears not to approach his wife 
for a year, or [in any case], more than four months, she se 
rates from him on the basis of a single divorce, the marr 
being suspended after the p 
point} he must either hav 
vorce her 

“Some schol 


ge 
ssage [of four months, at which 
intercourse with his wife or di- 


irs say that fd is a divorce, but not a final one 
Some say that if a man swears he will not have intercourse with 
his wife for a period of fewer than four months, it is not [an 
instance of] 1a, Some say it becomes [an instance of] ila when 
four months have 

‘When a man says, ‘By God, 1 will not have inte 
you in this house fora year,’ that is not il, beca 
wishes, have intercourse with her elsewhere. 

‘Some scholars say she waits an “dda after he ha 
(himself from her}, the sidda of the divorcée, and tha 
after the passage of four months. 


uurse with 
e he can, if he 


“This response seems misplac 


tin a brief exegetical remark ubout a verse from 
re of a number that tell « story about Moses. For 
and ET, 5%. "Khide 


in, 1860-8 
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[I said to my father,] “It has been related on the authority of 


Ibn ‘Abbas (that] he said, ‘Do not prolong th 


ngs for her; when 
four months have passed, no Sidda is required.’” 1 said to my 
father, “What do you say?’ 

He said, “I say that when four months have passed aft 


a 


husband has sworn not to have intercourse with his wife for 


more than four months, and she comes to ask him after this 
period of time [what his intentions ire], the marriage is sus. 
pended. At that point, the husband either has intercourse with 


his wife or he dive 


s her. There is no divorce until the mar 


riage has been suspended and the husband has pronounced 
divorce. If he does, the wife waits the “dda of a divoreée, But if 
ings go on, and a year or more passes [withe 


ta husband's 


having intercourse with his wife}, a divorce has not [automat 


ly} resulted. If a husband does divorce his wife, she waits the 
a of a divorcée, three menstrual periods if she m 
three months if she does not. 


struates, 


The suspension (of a marriage] most closely resembles the 
Book because of Allah saying: Thase who forswear their wives—that 
is, who take an oath—must wait four months; then if they change their 


mind (2+226) (Le., have intercourse with their wives). Then 
if intercourse occurs™ after the passage of four months, no di 
vorce occurs, unless [it has been effected) by means of the hus- 
band [p 
mind, Lo! Allah is Forgiving, Merciful. And if they decide on di 


ted by 


snouncing it}, because He said, Then if they change their 


vorce.. . .(2:226-227). These are two separate issues cre 


ila. Divorce does not simply come about from the passage of 
not hinder his wife from marrying. 
rriage, he should either hy 


months, Further, « 
If he susp 
with her « 


nds the i ¢ inte 
ce her. He is hindering her from marrying if 


ptercourse with her.” A man came to ‘Avisha, 


‘ourse 


div 


does not have 
nd she said to him, "You had better have inter 
the lapse of a id) 

He related to us and said: [My father] related to me: “Ab 
Bakr b. Abi Shaiba said, "Waki" related to us on the authority of 
Sufyan on the authority of al-Sibini on the authority of Bukair 
b. al-Akhnas on the authority of Muja thority of 
"Abd al-Rabin b. Abi Laila that ‘Ali suspended a m 
after four months), 

He related to us and said: My father related to me: “Waki‘ 
related s: "Mis‘ar on the authority of Habib b. Abi Thabit on 


ree’ (i.e, after 


ar-month per 


id on the a 


riage 
if 
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the authority of Tawds on the authority of ‘Uthman that he used 
to say, concerning the man who takes the oath of ila, “The Ma- 
dinese say il suspends a marriage.”"” 

He related to us and said: My father related to m 
al-Razzak related to us and said, ‘Ma‘mar informed us 
authority of Qatada that Abu’l-Darda* and ‘Avisha said that a 
man who has taken the oath of id? suspends his marriage at the 
end of four months. Then either he must resume sexual rela- 
tions [with his wife) or divorce her 

He related to us and said: My father related to me: "Hajjaj 
related to us and said, ‘Shartk related to us on the authority of 
Simak b. Harb on the authority of Said b. Jubair, who said, 
“There was once a quarrel between 
Then he swore that he would not touch his wife, ‘Umar b. al- 
Khattib came to them to mediate, but they refused to make it 
up. So ‘Umar said, "If you two refuse to make it up, then when 
four months have passed, you (L¢., the husband) must divorce 
her, if you have not had intercourse with her.’""" 

He related to us and said: My father related to me, “Sufyan b. 
«Uyaina related to us on the authority of Yabya b, Said on the 
authority of Sulaiman, who said, ‘Sufyan, 1 think, said, “I knew 
ten companions of the Prophet whose doctrine about fa? was 
that it suspended a marriage.” 
lated to us and said: My father related to me, “Hushaim 
¢ authority of al-Shaibant on the authority of 
“bi, who said, “Amr b, Salama“ al-Kindt informed us that 
he witnessed ‘Ali, at the end of four months, [either make a 
man] resume sexual relations [with his wife] or divorce her.” 

A said: I asked my f 


¢ of the ansdr and his wife 


to us a er about divorce 


under coercion. 

He said, “On that, I follow the hadith of Thabit al-Abnaf, that 
is, of Malik b, Anas regarding the divorce of a man who is tor- 
tured or beaten,” 

I said to my father, “Tortured with what?’ 

He said, "If someone's leg is squeezed, in accordance with the 
hadith of Thabit al-Abnaf, or he is exposed to the heat of the sun 
the way ‘Ammar was exposed, or tortured by vat 
means.”*! 


ous other 


"See Hhn Hanbal, Musnad, 1404, for na of the ato 


of “Ammar and sew 
+ tortured by the pagan Meceans who dressed them in 
d then laid them out in the hot sun 
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26 He related to us and said: I asked my father about a m: 


“7 He related to us 


Compilation of ‘Abd Allah b. Abmad b, Hanbal 
He Was Asked about Khaliya, Bariya, and Hardm [Divorces] 


who 
says to his wife, “You are forbidden to me (anti ‘alaiya hardm) 
He said, “[He must do] th 
I said, 


xpiation for sihar.” 
What is the amount of the expiation for zihar?" 

He said, “Manumitting one slave; but if a man is unable to find 
[a slave to manumit}, then fasting two consecutive months, But 
if he is [also] unable to fast, then feeding sixty poor people, each 
of whom should receive a mudd of wheat.” 

I said, “[How heavy is] a mudd: 

He said, “A mudd is one and one-third ragls.” 
wn said: I asked my father, I said, “[What if] 
in says to his wife, ‘Anti thaliya’ or iti bP ima,” or ‘Anti bari 
ement with] al-batta, or a divorce [statement] of prohi- 
or (one such as), "You have free rein,’ or other [state 
ments] of this kind? 

He said, “I fear they count as triple divorces, but I do not give 
a fatwd on this quest 


§26 I said to my father, "(What if] man says to his wife, ‘I make 


you [yourself] 4 present to your relatives'?” 

He said, “If they accept her, it counts as a single divorce, and 
he has the right to have her return to him, If they reject her, it 
hi legal effect. 

Another time, he said, “Such a statement has no legal effect 


$129 (Same as $114). 
#190 He related to us and said: { heard my father say, "If a man 


$131 My father said, “If the slave divorces [on his own ini 


divorce silently, while 
{hence} raving, it has no legal consequences.” 


pronounces sleep, or while ill and 


che 
is validly divorced, because he has the right to divorce, A master 


cannot divorce on behalf of his slave. If the master coerces his 
slave to the point where he « 


valid 


ures him, the divorce is not 


He Was Asked about the Established Procedures 
(Sunan) for Zihdr and What the Quran 
Says about Zihar 


32 He related to us and said: I heard my father say, “God said 


Such of you as prt away your wives (by saying they are as thetr moth 


e13)-—They are nol their mothers; none are their mothers except those 
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who gave them birth. .... Those who put away their wives (by saying they 
as their mothers) and afterward would go back on that which they 
have said, (the penalty) in that case (is) the freeing of a slave, before 
they touch one another. And for him who is unable to do so (the 
penance is) feeding of sixty needy ones’ (58:2—4) 

My father said, "“Zihdr is an oath and must be expiated before 
the couple have intercourse again 

“If a man repudiates his wife by means of sthdr, then divorces 
her, he need not do the exp n [of pihdr). Zihdy occurs when a 
man says to his wife, “You are to me like the back of my mother,” 
or ‘my maternal aunt,’ or "my paternal aunt,’ or ‘my 
an forbidden to him by consanguinity or foster- 


jother-in- 


relationship. 
“Iv is possible for a man to repudiate a female slave by means 
f rihar, if she is a wife [of bis). If he owns her (ie., without being 
matried to her), repudiating her by means of gihir is not 
possibl 
My father said, “Expi pon aman in the 
case of [repudiating] his female slave and his wmm al-walad by 
means of ghdr, thn “Umar ordered expiation for (zihar] either 
before or after a man has broken his oath by t 
with his wife, and Sulaiman ordered it before 
My father said, "If a woman dies after a man has repudiated 
her by means of hdr, he inherits from her, and the expiation 
of sihdr is not incumbent upon him, Similarly, if a man divorces 
his wife and makes her divorce al-batta, after repudiating her by 
means of sihdr, he need not do the expiation for ghar. However, 
if he divorees her ab-batta and then returns to her, he cannot 
have intercourse with her until he has expiated his oath of gid 
And if he divorces her triply, and then she marries and is di 
vorced from a second husband, and then he returns to her, b 
may not have intercourse with her until he has expiated his oath 
of phar.” 


s incumbent 


ng intercourse 


Concerning the ‘Ida and What the Quran 
Says about It 


He related to us and s 


1: T asked my father about a woman 
whose menstrual periods stop after her husband has divorced 
her and who does not know why they have stopped. 

My father said, “In accordance with what ‘Umar said, she 
waits an “dda of nine months for pregnancy and three months 
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in place of menstruation, that is, one year.” He said, “But if she 
knows why she stopped menstruating—illness, childbirth, or 
nursing—then she must complete an ‘idda of three menstrual 
periods, even if that takes a long time. This is a hadith of Waki'’s 
on the authority of al-A‘mash on the authority of Ibrahim ¢ 
the authority of ‘Alqama, namely, that he divorced his wife, who 
then became ill and stopped menstruating for sixteen oF sever 

hs. ‘Abd Allis (b, Mas%Gd) said, ‘Allah has kept her 
for you,’ and he made ‘Alqama inherit from his wife, 
ng. Waki 


teen mor 
inhe 


because he knew why she had stopped menstru: 
added ‘she became ill’ which is not in anyone else's hadith, but 
Mansar b, al-Mu' d it, also saying “she became ill.’” 

He related to us and said: | asked my father about a woman 
who does not menstruate and who has been divorced. Then she 
waits two (of the three) months of her dda, but in the third 
month [starts to} menstruate, “Does she start [waiting her ‘ida 


over] again in terms of three menstrual periods?" 
He said, “Yes 
He related to usa 
ity of} Waki on the 
ity of Hafy on the 


id said: I re 


4 10 my father [on the author- 
uthority of Hammad b. 
thority of al-Hasa 


Zaid on the author 
id, “The woman 


who 


who menstruates is divorced in terms of agra.’ 

My father said, "That is what I say also, 

He related to us and said: I asked my father, may God h 
nercy upon him, “How long is the sida of the wnm al-walad 
after her master has died, or after he h 1 her 

He said, al period, Indeed, she is a 
slave with respect to all her circumst 
crime, th 


Her “idda is one menstr 


nces: if she commits a 


her master bears the responsibility; if a crime is 


mitted against her, the criminal is liable for whatever amount t 
if she dies, whatever she | 


master; if she receives a add punishment, it is the 


has diminished her value 
ke 
punishment 
children 


wes be- 


toh 


f a slave; if her master gives her in marriage, her 
n her position—they become free if she is freed, 


and they are slaves if she is 

‘On the question of her “dda, scholars have disagreed, Some 
say it is four months and ten days, but this is the “dda of a free 
woman, or a slave who has become free. Therefore those who 
say four months and ten days must make her inherit and make 
her a free woman in all legal judgments applied to her, because 
they place her, in her Sidda, in the ps 
Some say her ‘idda is three menstrual periods, but this isa point 


ition of a free woman 
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of view with no argument to support it (wajh); rather the [free] 
divorcée waits an ‘idda of three menstrual periods, and this 
woman is neither a divoreée nor free. Allah mentioned the Sidda 
of the widow, and He said, And thase of you who die, leaving w 
they shall wait by themselves for four manths and ten nights (2: 234). 
The umm al-walad is neither free nor a wife, that she should wait 
four months and ten days. Allah said, Women who are divorced 
shall wait, heeping themselves apart for three (monthly) courses (2: 228). 
But the umm al-walad is a slave who [as a widow) is emerging 
from slavery to Freedom.” 

He related to us and said: 1 heard my father say, “The widow 
waits an ‘sida of four months and ten days. The divorcée, of 
three menstrual periods, if she menstruates. Then she is lawful 
for other (potential] husbands, unless she is pregnant. Every 
pregnant woman's term ends with her delivery, whether widow 
or divorcée. Then she becomes lawful in accordance with His 
saying, And for thove with child, their period shall be till they bring forth 
their burden (65:4). If a woman i 
husband who dies, she waits an ‘ida of two months and five 
days. [If she is divorced and] if she menstruates, then [her *idda 
is] two menstrual periods. But if she is too young or too old to 
menstruate, she waits an ‘idda of two months in place of the two 
menstrual periods. Maybe some say [th: ts an Sidda of] 
one and one-half months, but I prefer two months, in place of 
two menstrual periods. 

[He continued,} “Likewise, if a female slave is married to a 
free man, her ‘idda is the same length of time it would be if she 
were married toa slave. Scholars have not known [this] and have 
disagreed (about it}. The length of the 


ve and is married to a slave 


she w 


cordance with 


the status of the wife, “Uthman b. “Aff db. Thabit said 
that divorce was in accorda us of the man; ‘dda, 
‘cordance with the status of the wom said that 


if men are slaves, divorce procedures should be shortened ac- 
cordingly and that the length of time of an ‘dda is i 
with the s\ 


cordance 


Problems of [stibra® 


‘Abd Allih related to us and said: | asked my father how k 


slave [he buys} 


He said, “If she menstruates, he must abstain from [inter- 
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Compi 


course with] her for one menstrual period. Then, he may have 
intercourse with her. 
Lasked, "May he have intimate contact with her other than that 
of sexual intercourse before she has had a menstrual period: 
He replied, “I prefer him not to. It is not certain that she 
pregnant by another man, but he might do something unlawf 
1 said, “What about a man who buys a female slave not old 


h to menst 

He said, “He abstains from having sexual interc 
for three months.” 

1 said, 
pubescent girl 

He said, "Because pregnancy does not become apparent in 
ind [in this case] the gitl is prepubescent 


en 7 


uurse with her 


"Why do you differentiate between the pre- and post 


less than three months, 


and too young to menstrus 
I said to my father, “May he have intimate cont 
that of sexual intercourse with his prepubescent fen 
He said, “Not until he has abstained from having sexual inter 
course with her for three months. 
He said; I said, “Is one month long enough?” 
He said, “No, it must be three months. 
ted to us and said: I asked my father about a man who 
buys a female slave who is too young to menstruate. “How long 
n from having sexual intercourse with her?” 


ct other than 
ale slave’ 


should he refi 


He said, “For three months 
I said to my father, “Wh le contact 
that of intercourse? Can he, for example, touch or kiss her 
He said, "I prefer him not to do that. He should wait an iti 
bra, for 1 cannot be certain that if he does touch or kiss her and 


her thi 


she is pregnant, he will not do so in an unlawful manner,” 


‘ce of the Man Who Is Il 


ars 


He Was Asked about the Div 

Sleeping, or Insane, and the Man Who Sw 

He Will Be Divorced on the Basis of an Event 

about Which It Is Impossible to Glean Informati 
and Various Other Problems 


4140 He related to us and said; | asked my father about a man who 


has four wives, then divorces one of them triply. “Can he marry 


another woman before the ‘idda of the one he divorced is ov 


“None of the problems under this tide deal with the man who is ill, sleeping, oF 
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He said, “He cannot marry a fifth woman until the ‘ida of the 
woman he divorced is over, because if he had four wives and 
divorced them triply while ill and then married four more be- 
fore the ‘iddas of the first four were over and then he died, they 
would all inherit from him, If he died in that last illness of his, 
then » would inherit from him. 

[I asked], "Whose doctrine is it that there is no harm in his 
marrying the fifth wife (Le., before the “dda of the wor 
divorced is over)?” 

My father said, "Phe Madinese say there is no harm in his ri 
rying the fifth, when he has divorced one of them definitely. 

My father said, “IF he says, ‘I divorce you all triply, then a 
uriple divorce is applicable to each of them in turn. If he divorces 
his wives triply) while ill, then she inherits f 
n her “ida and after it, as long as she has 
not remarried. It is transmitted on the authority of Uthman b, 
«Affin that he inherit after the end of he 
sidda, And it is twansmitted on the authority of ‘Ubaiy b, Ka‘b 
that she inherits from him, as long as she has not remarried. The 
Madinese say that she inherits from him after the end of her 
“ida, even if she has remarried.” 

He related to us and said: 1 said to my father, 
man says to all four of his wives, ‘I divorce yo 

He said, "[ The divorce is} in accordance with what he intends. 
If he intends a single divorce, then it is single.” 

He related to us and said: 1 said to my father, “If a man dis 
‘dda of 


ht wom 


her (i.e., on 
him as long as she is 


ade such a wom 


{What} if a 


al 


vorces his wife triply, can he marry her sister before th 
his divorced wife is over?" 

He said, "He cannot marry her sister until the ‘idda of his dic 
vorced wife is over: 

He related to us and said: I said 10 my father, "What if the wife 
whom a man divorces is pregnant? Can he marry her sister?” 

He said, “He cannot marry her sister until she (Le., his di 
vorced wife) has completed her pregnancy.”"" 

(Same as $130.) 

He related to us and said: 1 asked my father about two men 
past whom a bird flies, One man says his wife is divorced triply 
if that was not a bird, and the other says his wife is divorced 
triply if itis not a crow. Then the bird flies away 

My father said, “They both abstain from having intercourse 
with their wives until the question can be clarified.” 

He related to us and said: I's 


to my father, “A man divorces 
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H 
Someone said, "What happens if a man divorces singly, but 
means triply? 


“It counts asa triple divorce 


He said, “It counts as a single divorce, because his intention 
s in what he hid and not in what 


made ¢ 


ed to us and said: I said to my father 


A woman 
her husband a present of her dower. [What if] her hus. 
band subsequently sees fit to div 

He said, "If her husband asked her [for her dower), she is 
entitled to get it back. But if he did not, and she gave it to him 
of her own free will, she cannot reclaim it.” 


mak 


ce her?’ 


147 He related to us and said: | asked my father about the divorce 


of the minor youth 


He 


not, then it is not 


id, “If he is mentally mature, his divorce is valid, If he is 


4148 He related to us and said: 1 asked my father about the triply 


divorced wi 
He sai 


band, ui 


“The triply divorced woman is not lawful to her hu 
il she has married another husband who has been 
alone with her and had intercourse with her 

My father said, “The triply divorced w 
three menstrual periods, if she 


an waits an ‘idda of 


enstruates, or three months if 


she is cither too young oF too old to menstruate 

The widow w in “idda of four months and ten days re 
yardless of her and she inherits [from her late husband] 
regardless of whether there has been intercourse. Lf she is preg: 
nant, then her ‘dda is over when she delivers, If the widow's late 


ts 


hush 


1 did not specify a dower for her, then she receives a fair 
dower for a woman of her status, such as (the dower] her pater 
1 {might receive] and (women married to} the agnate 
ale relatives with whom she lives, (If she dies first,} her hus 
band inherits from her, [even] if he bas not had intercourse with 
her 


{as long as] she has received her full dower from him 
ept, he inherits half of everything she has left, if she has had 
no children. [This is the case] whether he has specified » dower 
ed one, and therefore she is entitled to the 
dower for a woman of her status, He inherits half of what she 
has left, whenever she has had no children, 


or 


4149 He related to us and said: 1 asked my father about a man 


whose wife is separated from him on the basis of a final divorce. 


See Quran 4:12 for inheritance between hushand and wife, and Coulson, 


pp. 35~38, for qur'anie heirs 
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Then he remarries her during her ‘ida, and then he divorces 
her before having intercourse with her 

He said, “She receives half of the dower (Le., the dower re- 
quired for the new marriage) and completes what remained 


her [first] sida." 
n who 


ather about a mi 
pronounces a single divorce but means a triple divorce 

He said, "The divorce can be only in accordance with what he 
has actually said and what is obvious on his part,” 


$151 He related to us and said: | asked my father about a woman. 


who says to her husband, “Divorce me, and I will give you one 
hundred dinars. 

He said, “If he divorces her, she owes him one hundred di- 
And he said, “Indeed it is as if he were selling her 


hing. 


f about a man who 


says to his wife, “I! you go out the door of this house without my 
permission or my knowledge, you are divorced.” Then she goes 
wing and forgets (to tell him). On that ba- 
sis—without informing him that she went out—she resides with 
him, and he has intercourse with her. Then she informs him 
that she went out, and he says, “I return to you,” thereby articu- 
lating one divorce and concealing another. Then she does not 
go out and stays in the house (for a while but} then goes out after 
he has said, “I return to you,” without his knowing about it 

My father said, “If he meant by his statement that his wife 
is divorced whenever she goes out, then each time she went 
out, she was in fact divorced. But if he meant by his statement 
just that one time, then the marriage has only one divorce be- 
hind it.” 


out without his k 


He Was Asked about Lian 


He informed us and said: 1 heard my father say and he die- 
tated to me [the following}: "God said, As for these who aceuse their 
wives (24:6), Al-Hasan and Sa‘td b. al-Musaiyab said that each 
spouse can accuse the other. Others say that they cannot accuse 


"My by 


afver the first tine 
veant by his statement 


went out, the husband 
aly one instance of his 
ge has only one divorce behind . Otherwise, the wife 


course with Dis wil 


ned fo her, Ihe 


le have been divorced more than once 
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each other unless they are two free Muslims, Then what do we 
say? (We ask whether] this is what the literal sense (shir) of the 
aye alleges {and} whether we find anything about it on the au- 
thority of the Prophet? And His saying, Those who prut away their 
wives (by saying they are as their mothers) and afterward 
om that which they have said (58:3). Sc 
a fem 
put 0 


muld go back 
ot repudiate 
slave™™ by means of zihdr, because He said, Those who 
ay thei 4). Some say if 
4 man is permitted to 
Al-Hasan al-Basri says 
this, Some say ihr concerns intercourse, so they think repudia 
tion by means of zihdr is applicable both to the slave and the free 
woman 


ay one car 


vies (by saying they ave as Uheiy moth 
ad n with wh 


ntercourse, then she is min nis@ihi 


she is a slave wo 


have 


inued,) “And His saying, Such of you as die and 
leave behind them wives, they (the wives) shall wait keeping themselves 
apart, four months and ten days (2:284). Mubammad b. Sirin and 
Makbal said that if a woman is a widowed 5 
Sida of four months and ten days. 
sense of the dya, However, 1 
half the ‘idda of the free we 
because they have compared it (shabbakihu) to divorce, so made 
incumbent upon her half the ‘idda of the free woman. 
found on the authority of the Prophet.” 

[He went on,] “And His saying, Women who are divorced shall 
wait, keeping themselves apart, three (monthly) courses (2:228). The 
literal sense of the aya is that every divorcee, as long as she is not 
pregnant, waits an ‘dda of three menstrual periods, ‘Umar b. al 
Khattab said concerning this, ‘If I were able to make the female 
slave's ‘idda one and one-half menstrual periods, 1 would.’ But 
hi 1 her to wait an ida of two menstrual periods, be- 
cause menstruation ¢ be divided. It is related on the au 
thority of ‘Ali that he said she waits an ‘dda 
periods, and one and one-half months if she does not menstru 
ate. This is what he would 3 1 do not judge until 1 
know what the Prophet said about a given matter 

My father said, “But I follow *Umar's doctrine: that if she does 


she waits an 
They followed the literal 
ly we have heard that she waits 
ths and five days, 


n—two 


This is 


f two menstrual 


not menstruate, then two months, and if she does, then two 


menstrual periods. 


The wi Sn 58:3 as “their wives,” can also have 
nen.” If chey are taken to mean “their 


for saying » man ean separate f 


sun nud?ily, translated in 


n.” then the argume wm a Female slave by 


is strengthened 
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[My father continued,] "And His saying, Those who forswear 
their wives must wait four months (2:226). ‘The literal sense of the 
ya is that a wife wait four months, even if she is a slave."* My 
fath But the majority opinion we have heard on the au- 
thority of the Successors is that the requisite amount of time [a 
wife waits} after the ila’ of a slave {husband} is half that of the 
free husband, However, some have related on the authority of 
al-Zubri that he said the ia on behalf of a slave husband was 
four months. 

He related to us and said: I asked my father about fan 

He said, “A man slanders his wife, but she does not agree with 
him about what he has claimed Thus when they 
bring the matter to the judge (hdkim), he sets up a litn proce 
them. The husband starts by saying, "I witness that 
ruth in slandering my wife’; (he says this] four 
at Allah will curse him if he is 


said, 


gainst her 


dure betwee 
Tam telling th 
times and the fifth Gime [says) t 
lying in slandering his wife 

Then the wife witnesses four times by Allah that he is lying 
and the fifth time that Allah will be angry with her if her hus: 
band is telling the truth, 

“Then the judge separates the coup 
and waits the ‘ida of a {ree Muslim woman—if she 
menstruates, three menstrual periods, if she does not, three 
months, If she is pregnant, her ‘idda is over when she delivers. 

He informed us and said: | heard my father asked abo 
Jewish or a Christian woman married to a Muslim man who slan 
ders her 

He said, 


and the wife is entitled 


to a dowe) 


He can institute livan proceedings against her.” 

He related to us and said: I heard my father say that the triply 
divorced woman, the widow, and the female pilgrim should all 
eschew perfume 

He related to us and said: L asked my fa about a man who 
marries a woman for a dower of a piece of cultivable land and 
then divorces he 


He said, “If he has had intercourse with he 
her the land. If not, he gives her half the land. 


he must gives 


The Book of ‘Iddas 


Ibn Hanbal was asked abe 
my father ab 


wt agri’. “Abd Allah said: 1 asked 


i agri, whether they are periods of purity or 


menstruation. 
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He said, “There is disagreement 
the Companions of Muhammad 

He related to us and said: My father related to me [that] ‘Abd 
al-Ada related to us [that] Burd related to us on the authority of 
al-Zuhri on the authority of isha 
that she said, "Do you really not know what qur means? Quy? is 
what is between two menstrual periods. The moment a woman 
starts her third menstrual period she has become lawful and her 
vida has ended 


n this on the authority of 


Urwa on the authority of 


The Minor Girl When She Waits an “dda 
in Terms of Months, ‘Then Menstruates 
during Her %dda'ss 


I asked my fathi sut a minor girl who is divorced but does 
1c. She hs of her “dda, but then 
when she is in the third month, she starts to menstruate. I said 
Does she recommence waiting an *idda, [this time} 
of three menstrual periods 

He said, “Yes. 


not yet menstru 


5 WO 


to my father 


The ‘dda of the Widow, the Pregnant Woman, 
and Other Women 


The widow 
The divorcée 


He related to us and said: I heard my father say, 
waits an “ida of four months and ten days if she 


idda of three menstrual periods and then 
becomes lawful for [other] husbands, But if she does not men 


struate, she waits an ‘ida of three months and then becomes 


lawful (for other husba 
nant woman's “dd 
divorcée 
ing, And for those with child, their period shall be till they bring forth 
their burden (65 


ds}, unless she is pregnant, Every preg 
ends with her delivery, whether widow or 
Then she becomes lawful, in accordance with His say 


4), whether she is a widow or a divorcée 
“If she is a slave wife who has been widowed, her ‘dda is wo 
mor If she [is 
vorced and] menstruates, her ‘idda is two menstrual periods. But 


if she is too young or too old to menstruate, her 


hs and five days slave wife who has been di 


idda is two 


months. Maybe some scholars say one month and one half, but 
1 prefer two months in place of the two menstrual periods, This 
is the case if a slave woman is married to a free man. Her Sidda 
is the same as the ‘idda of a slave woman married to a slave 


Scholars did not know this [and] disagreed [on the fact] that the 
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us of the woman. 


length of the ‘idda is in accordance with the 
‘Uthman b. ‘Affin and Zaid b. Thabit said t 
accordance with the status of the man; ‘idda, in accordance with 
the status of the woman. Ibn ‘Umar said that (if) they are both 


at divorce was in 


slaves, divorce should be shortened because he is a slave, and the 
length of time of the Sidda is [shortened] in accordance with her 


status, 
(Same as $148.) 
(Same as $155,) 
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CHAPTER 4 
Compilation of Ishaq b. Mansar al-Kausaj 


On Marriage and Divorce 


‘ 1 said to Abo ‘Abd Allah Abmad b, Muhammad b. Hanbal, 
may God have mercy upon him, “(W 


at about) the Prophet's say 

ing, ‘Consult women upon giving them in marriage, Gan a man 

give his virgin daughter in marriage without consulting her 
He said, “I do not like it, but if sk 


riage, then rejects the marri 


is silent and is given in mar 
ge, she has no right to do that. If 


her father gives her in marriage without her consent, then it is a 


ge. However, I prefer that the father consult her 


Isbaq said, “It is as he said. Even if a virgin daughter rejects 


the marriage her father concludes for her, she ¢ compelled 
to marry, Th 


the Prophet, and Ibn Abi Laila adopted it 


doctrine] has been reported on the authority of 


I said, “Then the hadith of Khansa’ bt. Khidham concerns the 
thayyib 

Abmad said, “Yes, it does. 

I said, “Then the thayyib must be consulted. If her father gives 


her in marriage against her will, is the marriage revoked 
He said, “Yes. But the 
his virgin daughter in marriage without consulting her 
Ishaq said at chi 
t giving the thayyib in marriage: He said that she must speak 


riage is not revoked if a father gives 


It is as he said, because of w Prophet said 


self. That is sound 


42 I said, “If two minors are given in marriage without their con: 


Kansas het revoked the marriage contract that 


Khidhas 


seem to kuow why, 


ascertained that a father has the authority to give his virgin daughter in 


riage, he sees that Khansa’ must have been a 
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sent, and then come of age, are they given the option [of sepa- 
rating) regardless of whether the hushand has had intercourse 
with his wife?” 

Ahmad said, “If he has had intercourse with her, then he has 
consented to (the marriage]. But if their fathers did not give 
them in marriage, then they are given the option [of sepa- 
rating} 

Ishag said, “It is as he said, unless the husband has had inter 
course with his wife before she came to be [of age and hence] in 
4 position 

Ishaq said, “If two fath 
another}, and then they (Le., the two minors) die, the couple 
inherit from each other, where: heritance do 
not exist between them if their fathers did not give them in 


» opt for separation,” 


+3 give two minors in marriage [to one 


8 these rights of 


marriage.” 

Ahmad said, “I do not think it is up to the wall or the adi to 
give an orphan in marriage until she reaches the age of nine. 
Once she is nine and consents {toa marriage}, she has no further 
option." He said, “Further, I do not think her husband should 
have intercourse with her, if she has been given in marriage as a 
minor 


under the age of nine: 

If they [the young husband and wife} 
rights of inheritance prevail between the wo 

He said, “I do not know.” 

Ishag said, “It is as he saiel 
do not prevail between the wo 

Ishaq said, “As for a man who gives his brother's daughter in 
iage when she is a minor and then the husband has inter: 
course with her while she is still a minor, and then she starts 
menstruating while she is with her husband, and then she says, 
‘I do not consent,’ the sunna concerning that is: 

“If he has had intercourse with her after she has reached the 
appropriate age for intercourse, and she has consented [to the 
marriage), then that is valid. But if she has not menstruated 
was deliv 


I said, mutual 


c,d 
them?” 


nd mutual rights of inheritance 
them.” 


nd 
d to her husband when she was too young for inter- 
course, that is not lawful. He cannot have intercourse with her 
at all until she consents, Then he can have intercourse with her 
{It is nota question of] whether she has reached the appropriate 
age. Those who said he could have intercourse with her and that 
she could end the marriage after that we 


in error, For he is 


See next response and also AD 28, 


Mae 
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llowed to have intercourse with her until she reaches the 
of consent and then have her opt out of the marriage, be 
cause she cannot choose herself, having previously consented to 
the marriage 

If she has not consented to have intercourse, she cannot be 
ordered to, and she is returned [to her family] until she men 
struates and hence has reached an appropriate age for inter- 
course. Then when she menstruat 
band), and she is er 


. she is returned (to her hus- 
Then they can 


J to a dower from him. 
be separated 
If either of them dies be rity, they do not inher 


from each other, for how can mutual rights of inheritance pre 


vail between them as long as the option prevailed for invalidat: 
ing the marriage? But they do inherit from each other if the 
ge was valid, that is, if their fathers gave the arriage 
to each other when they were minors, Then they inherit from 
each other if one of them dies before reaching maturity since 
in this case neither of them has the option [of dissolving the 
marriage}, for the marriage was valid, But, whenever relatives 
other than the father conclude a marriage contract, then the 
girl can opt to end the mar n she comes of age. That is 
also the case if the judge (gddi) gives two minors in marriage to 
h othe 
of age 
Lasked Ishaq about the mi 
Is her optic 
separation or not? Ca 


marr 


age wh 


—they can opt to end their marriage when they are 


r orphan given in marriage by 
to dissolve the marriage [an automatic} 
her husband have intercourse with her 


her'wall: 


before she is of age? When is she of age? Can she opt before she 
is of age? 
Ishiq said, “The senna concerning that is that she can opt to 


end the marriage when she is of age, She is of age when she has 
reached her ninth year that age she can begin 
menstruate and bear children, If her o arviage 
nd her husband wishes to have intercourse with her before she 
is of age, he cannot lawfully do so. (He cannot lawfully do so} 
until she exercises her option whether to remain married or not, 
and her ex ¢ she is of age has no legal 
effect. If one or the other, or both of them die before coming of 
age, they nv herit from each other. And I do not think it is 
ever up to a wall to give a minor girl, one under nine years of 


because a 


ali gave her ins 


cise of this option bef 


age, in marriage, unless she specifically desires it. In that case 


Then when she is of age she can exer- 


she is given in marriage 
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cise her option. If she comes of age and chooses herself, she can 
remarry without the judge’s (hakim) separating her and her 
[first] husband. Those who said that the judge had to separate 
the couple erred, because mutual rights of inheritance did not 
prevail between them (ie., their marriage contract had no legal 
effects).” 

I said to Abmad, “Sufy 
then give her in marr 
consent?” 

Ahmad said, *[Yes,] if anyone besides her father gives her in 
marriage.” 

[I said,] “Sufyan said, “If they say to her—"Do not ge 
our orders, we have given you in marriage,” and then she con- 
sents, they must conclude a new marriage contract, If they do 
not (conclude a new marriage contract}, but have her stay mar- 
ried on the basis of the [original] one, and later on she says, "L 
do not consent,” she has the right to do thar.” 

Abmad said, “It is as he said, as | 
[who gave her in marriage].” 
inj said, “It is this way, as he said.” 
ufyan said, ‘Concerning {the case of] a girl who is 
nd then says, “I do not consent,” the ma 
say to her, “Aren't you ed of re- 
All right. Io they 


n said, ‘If you consult the bikr and 
allowed then to say, ‘I do not 


is sh 


ainst 


g as it was not her father 


han 


jecting our orders?” and she says 
Jude a new marriage cont 


said, “[Yes,] this is sound, 


nsent,” 
must co ct 


f she is an orph 


in without 


a father 

Ishaq said, "It is this way, as he said.” 

I said, “Sufyan said (the following} about an orphan who has 
been given in marriage and whose husband has cohabited with 
her and who has started menstruating while with her husband 
‘She is given the right to opt to end her marriage. If she chooses 
herself, the marriage is not upheld, and she has the right to her 
self. But if she says, "I choose my husband,” then that statement 
should be witnessed and they remain married [on the basis of 
their original marriage) 

Almad said, “This is sound.” 

Ishaq said, “As he said.” 


nor girl has been inappropriately given 
age by a wall (not her father) and has been sent to live with her husband. 


However, the couple have nat had intercourse 
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1 said, “Sufyan said (the following) about the thayyib when shi 
is given in marriage and laughs or cries or is silent: He said, ‘It 
is not [a] valid (marriage) until she speaks.’” 

Abmad said, “Yes, {not} until she gives her permission with 
words 

Isb "It is as he said in both cases, but her husband 
should not have intercourse with her before she has started 
menstruating. Further, if it is known that her laughter is her 
manner of consenting, then it is like the silence of the bikr.” 
[What] Al's doctrine ‘No marriage without a 
wali, and when women reach their full maturity their agnates 
have the right (to give them 

Abmad said, 
them in marriage 

Ishaq said, “We say that when a woman is old enough for in: 
then her a right to give her in mar 
riage. Before that, they must not give her in marriage, Rather 
only her father can [give her in marriage] before she is of age.” 

I said, “[There is the) hadith of Ziyad: '{1f] any woman desires 
aman and her waif refuses to marry her to him and the man is 
her equal, I We to each other 

Abmad said, “If her wali has not given her in marriage to the 
man of her ch then the judge (sulfan) 
should give her in marriage to him. Even if her wali is her fa 
ther, but he would not give her in marriage to someone who was 
al, the judge gives her in marriage 

Ishaq said, “It is as he said 

I said to Abad, “[What about) Iba “Umar’s doctrine: "I for 
bid the bodies of noble women to any except men who are their 


iq, said, 


marriage}? 
Yes, (then) their agnates have the right to give 


tercourse, tes have 


them in 


nd he is her equa 


ice 


her'e 


equals. 
Abmad said, “Equality in lineage, religion, and means. 
I said, “What if a man has lineage and means, but drinks 
wine? 


He said, “Then he is 
1 said, "[If a noble woman is given in marriage to such a man.) 
is the couple separated 
He said, "Yes 
Isbiig said, “As he said.” 


noble woman's equal 


1 said, “Sufyan was asked about two walis who each give [the 
same girl] in marriage [to qwo different husbands} and it is not 
known which of them gave her in marriage first. Sufyan said “I 
it is known who acted first, she belongs to the first husband 
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However, if it is not known [which wail acted first], she is sepa- 
rated from both husbands.” 

Abmiad said, “Lots are cast between the two husbands, and she 
belongs to the one who wins.” 

Ishaq said, “The mater is decided by lot, as he said.” 
1 who says to her pre- 


n was asked about a we 


pubescent brother, ‘Give me in marriage, and he does. Sulyan 
said, 'He cannot act as a walf until he has attained puberty. 

“Sufydn was also asked about the idiot (acting as a walf]. He 
said, ‘He cannot act as a wall” 

Abmad said, "That is sound 

Ishaq said, "Yes; i is as he said in both cases. (As for the pre- 
pul wali,) he must be fifte 
years of age, or show signs of pubescent development, or attain 
puberty. If he meets any of these three qualifications, a marriage 
concluded by him for his sister is valid, unless he is faig.* If it is 
not known whether he shows [any of these] three signs (e.g. is 
fifteen, is in the process of pubescent development, or has at- 
tained puberty), but it is known that he has reached six spa 
such a height counts as one of the three signs. 

119 said, “[What if] two walis give the same girl in ma 
two different husbands, d the husband to whom she was mar 
ried second has had intercourse with her?” 

Abmad said, "The couple are separated, she receives a dower 

husband's having had intercourse with 

her, and she is returned to the [husband to whom she was mar= 
ried] first.” 


escent brother, F 10 act aS 3 


cn 


iage to 


nthe basis of the seco 


Ishaq said, “It is as he said, for when the first marriage became 
valid, it was impossible for the second one to be so." 

1 saicl, "What if] two walls give « woman in marriage and it is 
not known which of them gave her in marriage first? 

Abmad said, “I do not think either of the marriages is valid.” 

Ishaq said, “It is as he said, if it cannot be ascertained which 
marriage was first."> 


1, "Sufyan was asked about a woman whom a certain man 
converts to Islam, [Me was asked whether] that man can marry 
her himself? Then he related to me on the authority of Ibn Sirin 


* Fang, “ns 


is someone who has ti 


nagressed the law and whose 

therefore, has no legal weight. See EI, x. “Pilg.” See Shi, Um, 5: M4 
of a walt 

But see above, 1K 18. 
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that Ibn Sirin did not see any harm in it, but al-Hasan used to 
say, ‘No, [he cu 


not just marry her himself,] he must get the 
judge (sultan) (to give her in marriage to him.]"" 

Abmad said, “A woman cannot give herself in marriag: 
she makes a man her walf so that he can give her in marr 
accordance with the hadith of al-Mughita b, Shu‘ba. 

Ishq said, “It is as he says, for if she makes {a certain man her 
wali the marriage [he concludes for her] is valid.” 

I said, “Is this the hadith of al-Mughira b. Shu‘ba’s that he or 
dered another man to give him in marriage to aw 
he (Lc., al-Mughira) had the right to give in marriage’ 

Abmad said, “We agree with it (kadhdlika nagilu) 

Ishaq said, “It is as he said. But if 
woman he has a right to give in ma: 


until 


ge, in 


an whom 


marries her (i.c., the 
iage) and the mar 
is a valid marriage, because [if] he 
other man permission to conclude the m; 
cluding it himself amounts to the same thing.” 

1 said, "Ir is said that agnates are in charge of worn 
and testators are in charge of their wealth.” 

Abmad said, “That is sound.” 

Ishaq said, "As he said. 

I said, “Who then [among her agnates] has the right to give a 
woman in marria 

Abmad said, *[In the following order:] her father, her son, 
her brother, her by 
both a brother and a grandfather, I prefer the 
she has a grandfather and a son,* I prefer the son.” 

Isbaq said, "All of it is as he said, except the son has prefer 
ence over the father. If the father bas a broth 
in-law, or the father and the mother [each] have a paternal 
uncle, then the father's relatives take precedence in giving [a 
a} ye. The nearer of two walis errs if he does not 
lay claim to the exercise of his authority (to give a woman in 
marriage]. However, if {the further of the two) has given her in 
marriage to an equal, his doing so is not revoked, according to 
what the Prophet said: “If two walis give a woman in marriage, 
then the 1 
Each of the people we have described is a wali, but if one of them 
is nearer than the other, precedence is given to the nearer in 
terms of rights of inheritance, and the nearer wa! 
be designated as the wali. That happens (i.c,, the first marti 


properly witnessed, the 
gives 


via 


y's bodies 


if she has 
ifather, If 


thers son, her paternal unl 


and brothers- 


wom: 


age contract concluded by the first [is upheld).’ 


continues to 
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contract is upheld), because it does not say in the Prophet's hadith 
about two walis which of them is the nearer, and each of them is 
a wali, Malik b, Anas and those who followed him held this.”* 

I sid, “What if « woman marries without the permission of 
her wali and he gives permission after that?" 

Ahmad said, "I prefer that a new marriage contract be 
concluded.” 

Ishaq said, “It is as he said, but if her walf does in fact validate 
the marria alid, because of what ‘Ali b. Abi Talib did 
when such a case was brought to him, [according to} the hadith 
of Bint Hani, whose mother gave her in marriage. ‘All declared 
the marriage valid without insisting on a new contract. And ‘Al, 
at that tim ige of this kind (Le., con 
cluded without 4 wali) is suspended unul it is declared valid by 


was caliph. So every mart 


cither the wall or the judge (sultan) 
1 said, “What if a man marries a woman without her walls 
ad then divorces he 
“To be prudent on her bebalf (ahtdpu lahd), 1 
make the divorce valid. 
Ishaq said, “Whenever a 
married bh 


an divorces his wife after he has 
waif, the divorce is not valid, and rights 
prevail between husband and wife. There 
is no doubt of that, because the Prophet said their 
triply void (ati). And something that is void is not 
fasikh), so does not 1 invalid by the judge (hd 
kim) or anybody else, But if the matter should be referred to th 
judicial authority, he can rule on its lack of validity, which is best 
Marriage during an ‘ida is invalid (Jiardm) too. Such 
ght to ‘Umar b. akKhamtab, and he separ 
couple, Does anyone doubt that a marri 
n's tidda is invalid (la yathbutu)? How did “Urn: 
the couple? He said, 


without 


of inheritance don 


1 to be declar 


was by 


ed during a 
separate 
They are separated from each other,’ be- 


cause he wanted to let everyone know that they were not 
married 
I said, “{What if} a ma: 
Abinad said, 


marries a woman during her “ida? 
his case is not like that one [in which a woman 
ied without a wall). Ifa man divorces a woman {he married 
during her Sidda}, the divorce has no legal effect.” 

Ishaq said, “Whenever a man marries 


woman without a wall 


Yor disciusion of the Maliki position, see Malik, Mvdinwteuna, 2° 1 
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and then divorces her, it does not count asa divorce, ever. And 
during the “ida, it is as he said, 


§20 I said to Abmad, “Is the dower what the parties mutually 


agree upon 

Abmad said, 

1 said, “Wh 
her in marriage to you for 
Quran 

He found that reprehensible and said, “People say, ‘For what 
he can teach her (of the Quran]. 
this (Le., what he can teach her), but it is not in the Aadith.” He 
said, “The dower is what the parties 

Isbiiq said, “As he 
dower of what he knows of the Quran, then the marriage is 
valid, and he is giving her a dower in accordance with what the 
Prophet established as sunna. 

T said, “What if a man marries a 
dower that she stipulates (‘ald hukmihd)?" 
Abmad said aid 
n stipulate only the fair dower for wor 


That is what we say. 
about someone who says to a man, ‘I will give 


dower of what you know of the 


nd give her in marriage for 


tually agree ¢ 


id, but if a man marries a woman for a 


nan_on the basis of a 


‘We say what ‘Um »al-Ash‘ath—that she 


n of her status; no 


more, no less, 
Ishaq said, “Wh 


she stipulates, s! 


marries a woman for a dower 


never a ma 


can receive what the Prophet established as 
his sunna for his daughters and wives, and that is 480 dithars,” 
husband have intercourse with his wife before 


of her dower? 
id, "Yes 

4, "On the basis of whose hadith do you say this 

He [also] adduced as 


giving her 
Abmad 
Isa 
He said, “The hadith of Khaithama 
proof the hadith of Barwa‘ bt. Washiq.” 
As he said 


Ishaq said, 


If 4 man wants to marry a Woman, should he see her 


beforeb 


Ahmad said, “There is no harm in that, as long as he does not 


see any aspect of her that only her husband or other close rela 
tives ought Lo sec 
This question is about a dahkin: marriage, in which fixing the dower is left the 


ccither the husband or the wife. See Russell rawardy, #202 and 


‘However Barwa’ be. Washig, her hushand died before having inter 
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Ishaq said, “As he said, because the Prophet said, ‘If God has 
affected a man’s heart so that he wishes to marry a certain 
woman, then there is no harm in his seeing her, without her 
knowing, to the extent that she is not harmed. 

ws E said, “(What if] 
fore having intercou 

Abmad said 

I suid, "On the basis of whose hadith do you say th: 

Abmad said, "The hadith of ‘Ubaid Allah b. Abi Yazid on the 
authority of his father on the authority of *Umar.” 


man marries a woman and fornicates be 


‘se with her?” 
They are not separated 


Ishaq said, “Just as he said, ‘Umar wanted the young man in 
question to marry the woman with whom he had fornicated, but 
he refused. 

eT said 
she is mad, or has elephantiasis or leprosy, but he does not say 
anything?” I said, “Do we follow the hadith of “Umar and ‘AIT 

Ahmad said, “I do not know. 

Tasked him ther time, and he said, 
he has recourse against her wads 

I said, “And do you separate them 

He said, "Yes 


Ishiq said, "Phe 


‘What if a man marries a woman and then finds out that 


nan I know only that 


nna concerning that is Umar's doctrine 
about the four flaws, unless the husband has bh 


TCOUFSE 
with his wife. If he has, then she remains his wife 
f20 TE said, “What if a man marries a woman who is a bikr, as well 
as a woman who is a thayyib? What about the opposite case 
Abmad said, 


then with the thayyib the 


The man should stay with the bikr seven nights, 


e, then go back to the bikr 


or the variety of opinia 
Adulter 


awe a different i 


11 the legality of marriage after forn 
pp. 115=117. tbe Hank 
Ul here to support what $6 


tion, see Schacht 
3 The R 


Int refers to as “the ancient Kuf 


as an Iipeditnens to Marriage 


ahwayh 


Schacht also points out that the Kufans held that « man could lawfully marry a 
woman with whom he has p ornicated. He refers to Abd Yosuf, Kitt al-deh 
#603, in which “Alqama, who had fornicated with a woman and then 
married her, recites verse 42:25: And Me it Whe his bom 
und pordancth the evil deeds and knowseth what ye do. In #604, Th as, told of the san 


age.” Bel 


vd bes Ralwayhs 
other to marry 


ation; the 


hi 


See Spectorsky, p. 404, for a discussion of this response. For ‘Umar's doctrine that 


must take action to end such @ marriage 
1 Malik, Muwaya’, 3: 130, 


has intercourse with 
his wife 
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Ishaq said, “As he said 


I said, “What about a man marrying Jewish and Christian 


women’ 


Abmad said, “There is no h 


I said, “What about a Magian woman: 
He said, °No, I prefer that he marry only Christian or Jewish 


Ishaq said, "As he said. Magian women are not lawful 
said, "Should a 


Abmad sail 


man marry a Muslim slave? 


Yes, if he is afraid of committing fornication. 
As he said, whenever « man is afraid of commit 
Purther, he 
rry her if he fears committing fornication with either 


Ishaq said 
ting fornication, he should marry # Muslim slave 
should m 
a free ora slave woman 
Is 
addition a free woman 
Abmad said, 
I said 
He said. 
Ishaq said, "As he said, exactly 
{What al 


female slave and a free woman’ 


1, “What if a man who already has a slave wife marries in 


That means a divorce for the slave 


th do you say this 
Abbits. 


In accordance with whose 


In accordance with the hadith of Ibn 


I said ut] a man who is a slave married to both a 


and one day 
tith of Ibn Abt 
Abbad 


Abmad said, “He allocates two days to the free 


to the slave woman, [in accordance with} the 
Laila on the authority of al-Minhal on the authority of 
‘on the authority of ‘All 
Isbag said. 
L said, 
Abmad said, “No, he sh 
Isbiq said, “Most definitely not 
I said, “What if 4 
marriage contract 
Ahmad said, “He must choose one of them 
Ishaq said, “As he said 
What if 
means of one contract? 
Abmad sa 
he separates from the slave 


Ishaq said, "As he said. 


As he said, the same 


Should a man marry Christian or Jewish slave women 


wld not 


an marries (wo sisters by means of one 


man marries a free woman and a slave by 


1 said, 


His marriage with the free woman is valid, and 


of a mar‘s dividing his time between his wives, sce Malik, Mw 
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I said, “Is it reprehensible for a man to be married to two of 
his paternal cousins 

Ahmad said, “I do not find it reprehensible, 

Ishaq said, “It is reprehensible because it is improper ([i7-ta- 
fasud), but not because it is forbidden (4i'l-tahrim). 

I said, “How long should a man be away from his wife?” 

Abmad said, “Six months. 

Ishaq said, "Six months is correct. 


put al-Hasan did.” 


Abmad said, “Then the husband is written to and if he refuses 


to return, the judge (df) separates the couple 
other 
Ishaq said 


Either you return, or you will be separated 


The [wife's] watt writes after two years [saying], 
Then if he returns, 
{fine}; but if not, he is separated from his wife 

I said, 
intercourse with her and says over the period of a month 


Is he forced to have 


1 does not have 
Twill 
nter 


(What if] a man marries a woman, t 


have intercourse with her tomorrow 


course with his wife 
Abmad said. 
The 


separated 


1 follow [the doctrine of waiting) four months. 


if he has not had intercourse with her 


the couple s 


Ishaq said, “That is best 


I said, “What if a man gives his daughter or his sister in mar 
riage and stipulates [in the contract] that there be something for 
himself 

Abmad said, “Only the father can do that 

I said, “Is that because the father has full ownership of his 


children’s wealth and takes fre 
Abmad said, “Yes.” 
Ishag said, “It is as he said 


it what he wishes 


nly the father can stipulate some 
thing for himself 
1 said, 


(Can s man} stipulate in a marriage contract that his 


daughter is entitled to a 


rtain amount if her husband [ever] 
li 
an be made for her 


expels her from her house, or someth har 
Abmad said, "A stipulat 


Ishaq sail 


It is as he said, in accordance with ‘Un 
trine—correct decisis 


at's doe 
h stip 
ordance with the Prophet's doctrine: "The best 
stipulation is the one by means of which you can fulfill your law 
ful of 

I said 


ns about rights are achieved thr 


lations 


gations as husbands,”” 


‘Does a slave marry without his master’s permission 


See 1K 49 for an explanation of what is forbidden 
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He [Abmad] said, “In accordance with Ibn ‘Umar’s doctrine 


he [thereby] commits fornication. 


I said, "What if the master validates the marriage after that 
He said, “There should be a new contract. 

Someone said to him, “Should the slave be flogged?" 

He said, “According to Ibn ‘Umar'’s doctrine, yes, but there is 


the hadith of Aba Masa 


I said, “Then she (ie., the wife in question) is not entitled to a 
dower 
He said, “This is Ibn “Umar’s doctrine 
he inclined toward the hadith of Aba Masi 

Is We prefer that there be a new marriage contract, 


d that he not be given the hadd punishment of flogging. But 


and she need not wait an ‘dda’ 


(But he said it} as if 


iq said, 


if the master validates the marriage, it is valid (i.c., wit 


yu anew 
contract). If the slave has had intercourse with the wife, then she 
must wait an “dda and she receives a dower 
1 said, “Ibn 
male slave w 
Abmad said 


had provided a dower 
lid. 


Abbas gave his female slave in marriage to his 


It would have been appropriate (hasan) if he 


for their marriage}, but even though he 


did not, it was sul 


I said, “Were witnesses required for such a marriage 
Abmad said, “That would have been best. 
Ishiiq said, “The same as he said, except there must be 


witnesses. 
‘Can a slave take a concubine 


Yes. 


I said, 
Ahmad said, 


Istriq said, “As he said, because Ibn ‘Umar and Ibn ‘Abbas 
both said that [a slave could), 

I said, "How long is the ‘ida of the divorced female slave 

Abmad said, “If she menstruates, then two menstrual periods. 


If she does not, then two months, Her Sdda if she is widowed is 
two months and five days. 


Ishaq said, “Exactly as he said 


I said, “How many times does a slave divoree a free woman 
and how long is his ‘ida’ 
Abmad said, “Divorce is for men and “dda for women. 


I said, 
that worman wait an ‘id 
Abmad said, “Yes 


Does a free man divorce a female slave triply and then 


of two menstrual periods’ 


I said, "Does a slave man then divorce # free woman doubly 
and that woman wait an ‘idda of three menstrual periods? 
He said, “Yes 


44s 


Th 


5 


A 
1K 25, 
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1, “As he said 
What if a man marries a woman and he is already 


I said, 
married to her maternal or paternal aunt? 

Almad said, “The couple are separated. 

Isbaq said, “It is as he said, because of what is correctly related 
on the authority of the Prophet and that is why ‘Umar b. al- 
Khattab separated (such a couple). He followed the Prophet's 


doctrine 
I said, "To how many women can a slave be married: 
Abmad said, “Two.” 


Isbiiq said, “As he said. 

I said, “Wh 
previously committed fornication 

Abmad said, “If she has repented, there is no harm in his 
marrying her 

Ishaq said, "As he said, if they have each repented. 
What if a man kissed his wife before marrying her, or 
fornicated with her 

Abmad said, “If he has 


separate from her, but if 


if a man marries a woman with whom he has 


1 said, 


cated with her, 1 prefer that he 
s kissed her 


eh 


then he should not 


separate from her 
Whose hadith is that 
He adduced as proof the hadith of Ibn Z. 
He added, “Yo 
idl to Sauda 
affirming kinship to *Utba, kinship resulting from fornication? 
Ishaq said, "It is as he said, except for his giving proof with 
the hadith of] ‘Abd b. Zam‘ and ‘Utba; for it is not clear that 
this hadith concerns the question 
Abmad said, 


m‘a (which says), ‘If 


he has fornicated with her 
that the Prophe 


do see, do 


Seclude yourself from him,” thus 


nder discussion) 
Ifa man has fornicated with a woman, he can- 
As for sexual activity 


whatever is forbidden does not forbid 


not marty her mother or her daughter 


other than intercourse 


whatever is lawful 


I said, "Sufyan said abo 


man who kisses his daughter lust- 
fully, thinking she is his wife, that his wife is forbidden to him. 
Abrnad said, 
unless he has actually had intercourse (with his daughter] 
I said, "Sufyan was asked 
bidde 


rsonally, | do not forbid such a man his wife, 


out a man who knowingly marries 


a woman within the f Ido not 


degrees, and he said 


jemporary separation for purposes of punishment and repentance? See above. 
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think such a man receives a hadd punishment; rather a ta‘zir 
punishment 


Abmad said, 


How repulsive this doctrine must be to God! 


1 said, “Don't we say he should be killed 

Abmad said, "He is killed if he did it intentionally, 

Ishaq said, “It is the same as Abmad said 

I said, “A man marries a woman, then divorces her before 
having intercourse with her. Can he marry her mother or her 


ghter 
Ahmad said, “As for the daughter 
the mother, she is forbidden, 


he can marry her; as for 


Ishaq said, “As he said 

Abmad said 
there is no ha 
wh 


Ifa man marries a woman and then she dies, 


n in his marrying her daughter, There are those 


find it reprehensible 
¢. fama 
ter, but not her m 


though, because of the question of 


ri divorces his wife 


he can marry her da 


mother, regardless of whether he has divorced his wife, or she 
has died 

I said, "A man marries a woman and then she die ore he 
has intercourse with her. Zaid b. Thabit said he could not marry 
her mother or her daughter 

Abmad said, “Zaid b, Thabit found it reprehensible because 
of the question of inheritance. However, if a man divorces a 


woman he can marry her daughter, since he inherits from her if 
she dies 


I said, "Whose hadith is this: 


He said, “Zaid b. Thabit's 

Ahmad said, “Three women are forbidden, God said, Marry 
not those women whom your fathers married (4:22), and He said, And 
the wives of your who (spering) from your own loins (4:23), and 


23). So if 
woman, neither his son nor his father can marry her, regardless 
He said, 
Ifa man 


He said, And your mothers-n-law (4 1 man marries 


of whether he has had intercourse with her 
ur sons who (spr 


because 


ry her mother, even if he has 
He said 


arries a woman, he cannot ma 
ot had inter 
moth 


urse with his wife, because And your 


But there 


daughter of his wife's if he has not had intercourse with her 
whether the wife died or he divorced her 


mother because of 


His saying, But if ye have not gone in unto them, then it is no sin for 


you (to marry their daughters)" (4:23) 
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449 said to Ahmad, “What about mura marriage? Do you say it 
is forbidden (haram)?’ 
He said, "I prefer that 
Ishaq said, “It is 
prohibited (nahywhu) and then made forbidden (tabrimuhu) after 
it was made lawful (ihlaluhu). And it invalidates the ‘idda, inheri- 
tance, and divorce, even though the muta marriage may have 
been concluded with a wali, witnesses, and a public announce 
ment of it for its specified ume. Ibn ‘Abbas used to say, And thase 
of whom ye seek content (by marrying them), for a stipulated period, give 
them their portions as a duty” (4:24).!* 
#50 I said, [What about) being married to two slave sisters at the 
¢ time? Do you say it is forbidden (hardm)?" 
Abmad said, “I do not say that it is forbidden (hardm), but 1 
do say that it is prohibited (yunhd Sanhu). 
n) because of His saying, And 
(it is forbidden unto you) that ye should have two sisters together, except 
what hath already happened (of that nature) in the past (4:23). That is, 
Leah and Rachel. Jacob was married to both of them at once.”*" 
{What about] a free man who repudiates his slave wife 


be avoided.” 
m without doubt, because of its being 


Ishaq said, “It is forbidden (ha 


by gadhp? 


ad said, “He institutes lian proceedings against her 
J, “Can a slave man repudiate his free wife by means of 
qadhf 
He said, "By means of lian, Each of these husbands can re 


s wife} by means of 1 


1 said, “It is as he said, If'a woman can be called a spouse 
1 can repudiate her by means of livdn: 


‘Who has the right to the custody of a young child 


then her husbat 


this and the following response, Ibn Hanbal and Ibn Rabwayh refer to a dis 


tinction Shafi" explains in 7:29) 292. See also Majid Khadduri, Islamic Juriprudence 
Sh pp. 173178, To sum ShalTs argument, whatever is pr ‘ 
by the Prophet is absolutely forbidden, unless there is dalala) ww the 


Prophet's surna that it is 


nie in certain 


cunt othe 


and 


Banbal is unwilling 


Rah 


give the historical the doctrine 


ain now ¢ ther 
«yan invalid contract it has no legal effects), reveals i 4 

hn “Abbis's codex by quoting the additional phrase for « stipulated period. Kor Uy "Abr 
bas’ codex, see Jeflery, 195-208. For 4:24, sce 197 


hn Hanbal he 

against marrying two sisters and the k 

Thn Rahwayh ignores this distinction 
For the life of th 


makes a distinction hetween the specific prohib 


nin the Quean 
to slave wives 


al extension af this probibi 


atriasch Jacob, see Ef, ».¥. "¥as%kGb, 
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Abmad said, 
the right to 
I said, "W 


the husband take a 


His mother, until he grows older: then he is given 


hoose for himself 


at if the wor 
sung child from her 
‘No, she is sinful in what she does, but she has the 


n has a bad character 


ma)? Can 


He said, 
right to her child, as long as he is young 
Isha 
Is 
Ishaq said, 


said, “It is the same as he said 
‘When should the child cho 
‘When he is seven years old is a good time 
I said to Abmad, “Is the @ of the slave valid 
He said, “Yes, and his ila” is four 5 
who forswe and He 


to Ishaq . 


Those 


tid not mention slaves 


ths, for God said, 


their wives (2:226), 


or Jews or Christians 
Ishaq said, “The ila? of the slave is two months, because every 
thing he does in the field of divorce and ‘ida is one-half {that of 


the free person] 


I said, “What is the length of time of the ‘idda of the umm al 
salad 
Abmad said, "She waits an ‘ida of one menstrual period if 


he ies; and the mudabbara also waits an ‘idda of one 


me period, 
Ishag said, “She (i.e 
idda. \f she is be 


stru 
the umm al-walad) waits a regular widow's 


udda of three 


g manumitted, she waits an 


periods, as a precautionary measure (‘ald al-ihtiya() 


The mudabbara waits an‘ 
I said, 
marriage 


of one menstrual period, as he said. 
Do you think if an owner gives his wnm al-walad in 
a second man, the new owner should wait an istibra’ 
‘on her account 

Abmad said, 


Has the first owner been having intercourse 


with her 
I said, “Yes. 
He said, “Yes, (the new owner should wait an istibra?) 
Ishag said, “As he said 
I said, “What if an owner gives his female slave in marriage to 


another man and it becomes clear, in less than six months, that 
she is 

Abmad said. 
the [first] owner. Further, if the second man has had intercourse 
with her, she is entitled to a dower 
had married her during her *idda, and she is returned to her 


a 
This is not a marriage, and the child belongs to 


4s she would be if someone 


Ishaq said, “It is as he said 
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I said, “(What if such] a woman gives birth in six months: 
Ahmad said, “If she gives birth a full six months after her 
marriage, then the child belongs to the husband. But if she gives 


birth in less than six months, then the child belongs to her [first} 


owner.’ 
I said, “Suppose a woman has a baby several years later (after 


her owner has stopped having intercourse with her 
Abmad said) 


longs to her owner 


As long as she has not married, the child be- 
The Madinese scholars say four years [is the 


appropriate time limit}, Ibn ‘Ajlin’s mother bore him three years 


ifter (she had had intercourse with his father). 


at her ‘idda has 
child within six 


If a woman is divorced, and she confirms t 


ended, and [if] then she remarries and delivers 4 


ns it. Otherwise 


months, normally, the first [husband] if she 
delivers in more than six months}, the child belongs to the sec- 


‘ond [husband], because he is the one with whom she has been 


having intercourse 
T said, "(What if] a woman gives birth after two years’ 
Abmad said, “The child belongs to her [most recent] husband 
{or owner]. If he denies the child is his, then he should institute 
The Madinese give a time limit of 


litdn proceedings against her 


four years. 


Ishaq said, "All is as he said 


if wo men share the ownership of a female 


of them has intercourse with her 
Abmad said, “He does not receive a hadd punishment. Ibn 
‘Umar said it was permissible 

Ishaq said, “As he said 
Does it make a difference whether he has intercourse 


with her knowing, or not knowing (that he has only p 


I said, 


rt own 
ership of her]? 

Abmad said, “Not knowing is worse, but he still does not re 
share in her 


who steals from the treasury and 


ceive a hadd punishment because he has 


1 said, "Like someon does 


not receive a hadd punishment 
He said, “Ves 
I said, “Ibn ‘Abbas does 
should receive a hadd punishment 
Ahmad said, “They all receive hadd punishments. 


ot think a slave, a Jew, or a Christian 


16, See Malik, Mus 


a hada pani 


for the same case. Malik agrees thar the man 
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That is c 
{What if} 


Frect 


Ishaq said 


59 said, A man commits adultery with his wife's 


sister 
Abmad said 
not have intercourse with her again, until her sister has waited 


His wife is not forbidden to him, but he does 


Isbaq said, “It is as he said. 
What if 


d to have intercourse with his female slave? Or 


$00 said 4 man says to a second that it i: 


wful for the 
what if} a 
woman says to her husband that he may have intercourse with 


her female slave? Would you say that was forbidden 
There is the hadith of al-Nueman b, Bashir on 


the authority of the Prophet in which the Prophet had said to 


Abmad said, 


woman, ‘If you give him permission, we will flog him 


I said, “This is a case of a wife giving her husband permission 


» have intercourse with her fema 


slave]. What do you say 


about a man giving his female slave to a second man’ 
Abmad said, “It is nota 


not have intercourse with the first one’s female slave 


ppropriate. The second man should 


Ishaq said, “As he said in both cases. 
$61 IT said, “What about a man wh 


female slave 


has intercourse with his wife's 
or his mother's or father’s female slave 
He (Abmad] s 


a badd punish 


1, “In each of these cases he does not receive 


of his wife's female 


nt, except in the 


there is the hadith of al-Nu'man b, B. 


slave shir on that 


I said, “Is a hadd punishment called for in the case of the man 


who, has intercourse with his wife's female slave 
Abmad said, 

Isbaq said, 
#62 I said, 


‘Yes, in accordance with what al-Nutman said 


As he said, 


What about a man who marries a female slave and 


then waits an istibra? on her account 
Abmad said 
of his own 


He can have intercourse with her on the basis 
rship 


Suppase she bears his child before he waits the istibra 


Can he sell her if he wishes 


See thn Hantal, Musna A man, brought before al-Nu'man 
be, Bashtr, said that his ail said her ave was la him, Numan said 
he wou le in a similar case: The man is flogged one hundred 
strokes he slave available to him, He ts stoned if he had 


1s his owt initiative 
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He said, “Yes.” 

Ishaq said, “As he said.” 

I said, “What is (alag al-sunna? 

Abmad said, “That a man divorce his wife during a period of 
purity, without having had intercourse with her, as the Prophet 
ordered Ibn ‘Umar to—to divorce his wife, in a period of pu 
without having had intercourse with her. The question of single, 
double, or triple divorce is not part of it (.e., of the definition of 
talag al-sunna)." 

Ishaq said, “As he said.” 

Abmad said, “If a ma 


according to the sunna, 


says to his wife, "You are triply divorced 


and he says this while she is menstruat 


ing, his stateme 


has no legal effect upon her, However, if she 
has entered upon a period of purity, then she is in fact triply 
divorced, because he has pronounced the divorce during the 
time in which the Prophet ordered Ibn ‘Umar to. The Prophet 
double, or triple divorce; therefore a 

triple divorce pronounced during a period of purity is valid. 
Ishaq said, “In every period of purity, it is possible for a 


did not specify single 


woman to be divorced, A divorce pronounced during a men: 


il period has no legal effect on a woman. 
an a man have intercourse with his mudabbara slave? 
ad said, 


Yes, he ean, 


If she gives birth during [her period of] tadbir, are her 
children in the same position as she, namely manumitted with 
her manumission and slaves with her slavery? 
He said, “Yes 
Ishaq said, “As he said, 
I said, {What if] 
divorce her triply? 
Abmad said. 
Lasked him 
Ishaq said, 


man divorces his wife singly but means to 


It is a single divorce 


n, and he said 


It is a single divorce. 
‘Wait an 


re 
As he said, unless the man says, udda 
and he means by this statement a triple divorce 

Abmad said, “Iti 


Lasked him yet a 


a single divorce." 
ain, and he said 
If he means a triple divorce, then it is triple 
I said to Ahmad, “[What about] a man who says to his wife, 
Wait an ‘ida,’ three times? 

He said, “If he means a triple divorce, then it is triple 
Exactly as he said. 
What if a man says to his wife 


It is a single divorce 
Ishaq said 


Isbaq said 
1 said, 
you wish’? 


‘Go, marry whom 
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d, “If he meant to divorce her [with this statement] 
then Lam afraid it constitutes a divorce 


Ishaq said, 


If he meant a divorce by saying this, then it is as 
he meant it, either a single, double, or triple divorce 
I said, “What if he says, ‘Bahisht 
Abmad said, 
triple divorce 
be interpreted in accordance with the intenti 


(.e., 1 relinguish) 
and if he meant a 
then it is triple. Every statement in Persian must 


Task him what he meant 


n of the speaker 


because a statement in Persian does not have the precision that 


one in Arabic does 
Isha 


speaking in Persian is the same as it is for one speaking in Ara 
bic. This will he 


nt for one 


A, “It is as he said, except the legal judgny 


d true in all cases, 


1 said, “How does one divorce & pregnant woman 

Abmad said, “A man can divorce his pregnant wife singly 
whenever he wants to. 

Ishaq said, “As he said. 

1 said, "{What if} she miscarries, does that [automatically] end 
her ‘ida’ 

Abmad said, “Yes, if it is certain that she has had a mis 
carriage 

Ishaq said, “It is as he said, whenever it is clearly a mis 
carriage 

1 said, “What about saying “in sha ih’ in a divorce 
statement 


Abmad said, “I do not allow it. As a rule a woman is consid: 


ered, to be divorced if "in sha Allah’ is added to the divorce state 


ment, and the same is true in cases of statements of manumis 


sion, That is because divorce is not an oath in which itithnd” is 

relevant 
Ishaq said, 
ments proclaiming them include the words in sh@ Allah, because 
of the speaker 


and statements that include the words 


Neither divorce nor manumission occurs if state 


since these statements are not oaths, the intentic 


is what makes them valid 


in shi? Allah have a clear meaning (baydn bayyin), 
I said, "What if a man says, ‘You are divorced in sha” Allah 
Abmad said, "I do not allow it 
I said, “What if he says, ‘If I enter this house, then my wife is 


divorced in sha” Allah’ 
Abmad said, “That isan even easier question. I do notallow it 
I said, “Why? 
He said, “Because I do not think itis sound. Do you think that 


if a man divorces his wife, he can then expiate his oath and re 
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turn to his wife? Do you net see that vorce statement is Mot 
an oath: 
Ishaq said, “The atithna? is valid in both statements. 
I said, 
to him to prove [that he did or did not enter the house}? 
Abmad said ed his 
he must expi 


Ishaq said, 


‘Do you think if he says ‘If | enter this house,’ it is up 


If he enters it, then he has vie ath and 


te it, according to our position 
It is as he said, but I prefer for the expiation of 
oaths, feeding sixty poor 

Abmad said, 


house, hi 


If he says his wife is divorced if he enters the 
he not made his wife a condition of his oath? Sufyan 


did not s 


anything about this, 
Ishaq said, "It is lawful for him (to make a statement includ 
ing) istithna 
‘What if he says “What God has made lawful to me is 
forbidden to me’? 

Ahmad said, 


har 


1 said, 
Then he must carry out an act of expiation for 
I said, "What if he then says, ‘I did not mean my wife 


Abmad said, “Even if he did not mean his wife 
dd has made lawful for him, and he must carry out an act of 


she is what 
ci 
expiation for shar 


Ishaq said, “He must be asked about his intention. 
ut if he int 


If his intention cannot be 


If he in- 
nded a divorce, 
ined, then 
nd therefore it should be 


tended an oath, then it is an oath 


then it is a divorce ascer 


what he said most resembles an oath 


treated as such] 
I said 
owins? 
Abmad said, "As long as she has not delivered the second [he 
can divorce her}.” 


‘Can a man divorce his wife when she is pregnant with 


Ishaq As he said 
What about the 
intoxication 
Abmad said, 
He was asked about [the divorce of] the intoxicated man re= 
peatedly, while I watched, but he would say 
thing about it 


1 saicl divorce of the 


I do not s 


anything about it 


1 do not say any 
Then L asked him, saying, "What if the intoxi 


This question 


ning the divorced wife's “dda. If she is pre 


sband divorces her while she is pregnant. her delivery 
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cated man divorces, or kills, or steals, or fornicates, or acts 


ssively, or buys, or sells 
Ahmad said, 


concerned, nothing sound has be 


1 avoid (saying anything about] it. As far as 1am 


n related to me (ld yasihhu Ii 
haPun) on the question of the intoxicated man 

Ishq said, “Whenever the intoxicated man divot 
and he is irrationally intoxicated, then his divorce has no effect 
ional. When she 


es (his wife] 


His wife need not believe him, for he was not r 


is in doubt about [the legal effect] of his behavior, she must refer 


the m 


er to the judge (gadi); then if the judge does not find 


him [irrational], his [divorce] action is valid, 
As for the divorce of the intoxicated man, what 


we think is that if his irrationality stems from his intoxication 


Ishaq said 


when he divorces or manumits, then he is reminded. If he does 


not reme 


ber [his actions}, they are not valid and he is still in 


custody of his wife. And if he is intoxicated but somewhat ratio: 


nal and is reminded that he has divorced and remembers, then 
the divorce is valid. 


1 said, “What about the validity of the divorce of the person 


who is compelled {to divorce} 
Abmad said. 


and he is at the point of compulsion if he fears being killed or 


Ido not think it has legal consequences for him 


severely beaten 


It is as he said, without doubt 


Ishaq said. 
I said 


mad said 


What about the divorce of the minor youth’ 
If he is mentally mature [it is valid) 


As long as he has not matured, or reached the age 


Isbaq said 
of fifteen, or shown signs of pubescent development [he cannot 
divorce} 

I said, "{What) if a man divorces his wife and specifies a future 
date on which the divorce is to take effect 


Ahmad said, “She is his wife until that date 


Ishaq said, “It is as he said 

I said, “Can women be witnesses in divorce cases 

Abmad said, “It is not permissible in divorce cases 

Ishaq said, “As he said, if there is not also a man [as a witness] 
But if there is a man and two women, that is permissible. How 
ever, it is not permissible to have four women 

I said, “Does a [triply] divorced woman leave her house 


Abmad said, “In nce with the hadith of Fagima bt. Qais, 


also in accordance with this hadith, she receives 


she does, and, 


neither lodging nor maintenance 
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Ishaq said, “It is as he said. 


I said, "Does a widow leave [her house]? 


Abn 1, "She does not, in accordance with the hadith of 
Furaita 
Ishaq As he said 


I said, "(What about) the divorced woman who starts her third 
menstrual period? 

Ahmad said, “For the most part, on that question there is the 
doctrine of Zaid and the Madinese 
fer that. I said 
woman starts her third menstrual period 


L asked him [again] a ‘What if the divorced 


He said, 
L asked hii 
on the authori 


1 do not know what I would choose.’ 
yet again, and he said, 
of [various] hadiths 


There is what we know 


but he did not venture to 


give a fatwa about her 

Isbaq said, “As long as she has not performed her ablutio 
[to indicate the end] of her third menstrual period, she has not 
separated from her husband, and he has the right to return to 


her.” But if she has delayed her ablutic 


s after her menstrual 


period has ended, she is divorced from him [anyway]. Perform 
ing ablutions with sand (tayammum) can be substituted for per 
forming them with water 

1 said, “A man who has four wives divorces one of them. Can 


he remarry during her ‘idda 


Abmad said, “He cannot marry 


) wife until the “idda of 
the one whom he has divorced is completed. If, however, she 
dies, then he can marry 


Ishaq said 


Iti as he said 


$78 said, "What if the door has been locked and the curtain has 
been drawn?” 
Abmad said, “Then both a dower and an ‘ida are required 
for the bride 
Isbaq said, “As he said, unless the woman in question is men- 
struating, or she is a woman within the forbidden degrees, so 
that absence of intercourse cannot be attributed to the man. 
#79 L said, “What if a man divorces his wife before having inter- 
course with her and makes it a single divorce? 
Abmad said, "She is definitely divorced (bdnat) from him, and 
[if he wishes to remarry her}, he seeks her hand just like any 
other suitor 
as the third 1 starta; others support Ila Rahwayhis view 
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As he said 
Ishaq said, “The sunna concernin| 
ally ill and before ha 
is that mutual rights of inheritance prevail between the couple 


Ishiiq said 


1 man who divorces his 


wife while termi 


ing intercourse with her 


This is the case regardless of whether there has been inter 
¢ with what “Umar b. al-Khattab, and those 


decided on the basis of the Quran, If the 


course, in accordant 


who followed hi 


man’s decision to divorce his wife is the decision of someone with 


a fever, the effect is the same regardless of whether he has had 


intercourse with her. Proof of that is ‘Uthman b. ‘Affan’s opin. 
of ‘Abd al-Rabm 
Auf inherit from him after the end of her “dé 
Uthm: 


divorces her while ill, she inherits after the end of the 


ion because of which he made the wif nb. 


That is our 


n: that if a woman's husband 
idda, re 
ardless of whether her late husband had intercourse with her 


interpretation of 


n's opi 


s she has not remarried. 


as long 

Abmad was asked about a man who divorces his wife while 
terminally ill, before he has had intercourse with her 

He said, “There is disagreement on that question from the 


Successors. 
He was asked, "Wh 


before he has had intercourse with her 


es her while terminally ill 
Does she inherit from 


tif he divo 


him 

He said, “The Successors, al-Hasan, “AUP, Jabir b. Zaid, Ibra 
him, and al-Sha‘bl, disagreed on this question; some of them 
said that she is entitled to a dower and that she inherits from 
hie 

1 said, “In accordance with whose doctrine do you have her 
inherit from him 

He said, “This is not a question of a woman whose husband 
has not had intercourse with her, but it is a comparable problem 
mastalatu tashbihin) 

I said. “Does the mukhtalta receive a divorce gift 

Ahmad said, “She is like the divorcée 

I said, “Is her ‘idda the same 


He said, "Yes 
Ishaq said, “I chy 


waits an ‘idda of one menstrual period in accordance with what 


¢ what Abmad said, but those who say she 


the Prophet ordered the wife of Thabit b, Qais to do also have a 
strong position (md 
I said, “When a man says to his wife 
hands w long is her matter in her hands 
Abmad said, “Fe 


thhab qawi), 
‘Your matter is in your 
for hi 


song as he has not had intercourse with 
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her, in accordance with Hafsa’s saying to Zabra’,’ “Your matter is 
in your hands as long as your husband has not had intercourse 
with you 

Ishaq said, "I 
the Successors have 


fer what the majority of the scholars among 

greed upon, namely, that she has the op- 
husband says 
she is 


tion of choosing [whether to divorce] if her 
Choose!" only durin 


in a position to consider the choice that has been offered to her 


that particular conversation, whi 


The Prophet said to ‘Avisha when he gave her a choice, ‘Do not 
be in a hurry to make up your mind before consulting your 
parents. 

Abmad said, 


with another meaning, then no legal consequences attach to it.” 


If the word shiydr is used in another context or 


Isbiiq said, “It is as he said. 


U said, “What if a man says to his wife, ‘I make you a gift to 
your family 

Abmad said, “If they accept her, then that counts as a single 
divorce, and her husband can return to her; but if they reject 


her, it has no legal effect 

Ishaq said, 

I said, “What about hhaliya, bariya, batia, bdPin, and divorce in. 
cluding a statement of prohibition (falag al-haray) 

He [Abmad] said, “1 fraid that they all count as triple 
divorces, but I do not venture to give a fatu! on anything to do 
with them.” 

He was asked again, after that 


Iv is as he said 


nd he said, 
in fact, triple 
They are in accordance with the intention 


Mostly they be 


come triple divorces, so they 
Ishaq said, 
He thinks about the matter 
with his intention—sir 
Abmad said if a woman chooses her 
husband, then that counts as a single divorce. In the case of tha 
liy 
hibition (falaq al-haraj), 1 am afraid they are all triple divorces. 
Further, in the case of divorce including [a sta 
of the husband that his wife is] hardm, the h 
take the expiation for an oath of zihdr. 
Ishaq said, “It is as 1 previously explained it 
1 said, “The widow should not apply kohl, nor perfume, nor 
henna, nor spend the night away from home, Further, she 
should ne 


of the 


husband. and it is in accordance 


le, double, or triple 
In the case of Miydr 


bariya, bata, bin, and divorce including a statement of pro 


nent on the part 
ind must under 


wear dyed clothing. 
Ahmad said, 


That is corr 
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I said, “Does the divorcée behave in the same way as the widow 


with regard to ornaments 
Ahmad said, 
Ishaq said 


‘Out of caution [the divorcée does] 


It is as he said in both cases. 


I said, "Does a worn da start on the day her husband dies 


or, in the case of a divorcée, on the day she is repudiated: 
Abmad said, “Yes. 
d, “As he said, if that is known (i.e 


Ishaq 5: the day of death 


or divorce), but if the exact day is not known, then it starts on 
the day the widow, or the divorcée, received the news [of her 
husband's dea 
I said 
Ahmad replied, “She 


he secks her hand with any other suitors after the end of her 


h or of his repudiation of her] 


What if a man marries a woman during her ‘idda 


is entitled to a dower, and [then] 


from her first husband. Further, she must wait another 


because of having been married in the middle of her first 


Ishaq said, “As he said 
1 said, 


then divorces her triply 


What if a man marries a woman during her ‘idda and 


Abmad said, “That is a disgusting problem!” Then he said, 


His divorcing her bas no legal effect.” He spoke as if he did not 


sider this a [real] marriage 
Ishaq said 
I said 


His divorcing her has no legal effect on her 


Does a woman inherit from her former husband after 


Ahmad said, 
I said, 
terminally ill 
No, only if he divorced her while terminally ill 


Yes, as long as she has not remarried. 


Even if her husband did not divorce her while he was 


He said, 
Ishaq said, “It is as he said. 
[What] if 
he has had intercourse 


I said, man marries a woman and dies before 


with her and without having divorced 

her 

follow the hadith of tbr Mas‘ad at 

riage of Barwat bt. Washiq, 
Ishaq said, “It is as he said 
I said, "What a 


foster-r 


Abmad said, ut the mar 


a woman acting as a witness in cases of 
nd childbirth: 


Ifa woman is in the process of nursing and she 


Jationship 
Abmad said, 
swears that she is, (that is acceptable because,] as Ibn “Abbas said, 


1 be ascertained) if she is lying about the white [liquid] 
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her breasts. But [whatever] she swears to is not 
of childbirth.”*! 
Ishaq said, “It is as he said 
oT said, “Whe 
relationship? 
Abma 
foster-relationship. 


cepted in cases 


does nursing (al-rad@ establish a foster- 


said, “One or two acts of nursing do not establish a 


I said, "How many do: 


He said, “If someone holds to the doctrine that five acts of 


pursing establish # foster-relationship, 1 do not take exception 


to his doctrine, which is the most reliable on this subject, even 
though I am somewhat fearful of following it 

Ishaq said, "Fewer than five acts of nursing do not create a 
foster-relationship, because of the soundness of what ‘Atisha re 


sibly one act ¢ 


kling (m 
tually occurs 

child once 
Id returns his 


lated concerning the matter 


ssa) 


can be considered nursing whenever [feeding] a 
during @ single act of suckling. [fa woman nurses 
and in that [particular] nursing session the ¢ 
mouth to the breast four times, I think an impediment to mar 
riage is established, since he has completed five acts of nursing. 


Further, as long as the child keeps the breast in his mouth, even 


though he is satisfied, that counts as an act of nursing, because 
nursing and suckling are synonymous terms 
491 Ishaq was asked about a woman whose milk h 


who squeezes her b 


s dried up, but 


sts until a substance that resembles milk 


appears on the outside of them. Then, with this substance, she 
nurses a youth, "Is this considered an act of nursing, in accor- 
id 
4 large amount of nursing establish foster-relationship? Is it law 
ful for this youth after (taking in) this milk to marry this woman's 
daughter 


dance with the doctrine of those who hold that both a small a 


Ishiiq said, “Whatever comes out of a woman's breasts is milk. 
Even if she has weaned her child many days previously and then 
squeezes her breasts so that milk comes out with which she 
« child a drink, that nursing establishes a foster-relationship the 
same way it would if she gave a child a drink while she were still 
nursing (her own] child 


In the doctrine of those who hold that a foster-relationship is 


See AD | and note. See also Malik, Mudowsana, 5:158, for different op 
about whether two or four w are required to affirm the fact of childbirth. For 
general rules about women as witnesses, see £7, av, “Shahid 
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established by both a small and a large amount of nursing, the 
milk in this particular instance does establish a foster-relationship: 
whereas [in the doctrine of] those who prefer [to think] that fewer 
than five acts of suckling do not establish a foster-relati¢ 


ship— 
for perhaps suckling means a single instance of nursing, and if 


that is the case she has given milk less than five times—the milk 


in this particular instance does not establish one 


If an instance of nursing is measured, so that it consists of 


five acts of suckling on the part of a child—nursing, then stop: 


ping, then nursing—and if the child does this five or more 
times, since five acts of suckling have been measured, it is usually 


thought, out of caution, that such an instance of nursing does 


indeed establish a foster-relationship. [This is because] what we 


do not find explained in the Prophet's hadith is that an instance 


of nursing, even though it consist of several acts of sucklit 


[still] called 


an instance of nursing. That is why we exercise 


(c.g., say that five acts of suckling do establish a foster 


nship). As for two acts of suckling, there is no doubt that 


four; foster 


they do not establish a foster-relationship; neither ¢ 


relationship is not established until five acts of suckling have 
b Avisha explained, that the 


Quran revealed ten known instances of nursing established a 


n completed, because of what 


aship. She said, “Then we went to five, and then the 


Prophet died wh 
from the Qur’an 
There is disagreement because the explanation of suckling in 


five is the number that was being recited 


relation to nursing was not clear. For many an act of suckling, if 
it takes a long time, is called an instance of nursing, and possibly 
an instance of nursing might include several acts of suckling, 


because sometimes a child nurses, then stops, then returns his 


mouth to the breast to suckle, And he may do that several times 


and have it be said that this is an instance of nursing in which 


several acts of suckling have t 


n place 


Thus we have said that we have no doubt that fewer than five 


Here, Ibn Rahwayh attempts to harmonize the traditions that say only one act of 


puniing esta a fomerrelationship that say five wets of nursing are 
" 4. Av ual instance of nursing, he points out, might « Kts.of 
suckling, 20 it to0 establishes a foster-relationship. Abo sce abuve, ch. 1.1.47, especially 
the reference o Burton, Callecion, pp. 87-49 In a tradition (which Burton qui 

from Shafi), ‘A‘isha says the Quen had previ <d verses specifying 


{{ nursing established 
i 


of nursing a foster-retanionship. 
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acts of suckling do not establish a foster-relationship, even if 


each act of suckling takes a long time. Further, we prefer that 
the meaning of the hadith be (that foste 


1 the basis of] five instances of nursing, even though one 


relationship is estab- 


lished 
instance of nursing might consist of several acts of suckling. But 


s of the meanings [of the 


because of the various interpretatic 
different words}, we think that out of caution, one should take 
an act of suckling as not establishing a foster-relationship, the 
way instances of nursing do, as long as there are not five distinet 
acts of suckling in an instance of nursing 

An act of sucking (im n act of suckling 
(massa), except that it comes to mean the same thing when milk 
h 
is laban al-fahl 
It is whatever comes from men and establishes 


a) is less than 


enters the sto 
I said, “Wh 
Abmad said, 


« foster-relationship, 


I said, “Such as what, for ex: 
He said 
become that girl's paternal uncle, Or, suppose your father’s wife 


was produced because of your fath 


ple? 


Suppose your brother's wife nurses 


girl, then you 


nurses a girl with milk th; 


ers semen—this girl becomes your sister 


Ishaq said, “As he said, in accordance with the hadith concern: 


ing Aflab, which is the basis [of our understanding of the mean 


ing] of laban al-fahl 
Men nursed by ‘Avisha’s sisters used to be in 


her presence, but not men nursed by her brothers’ wives. Is this 


1 said to Ishaq. 


contrary to the hadith concerning Aflab: 
Ishaq said, "It is contrary to the obvious meaning of the hadith 


concerning Aflah, but we understand it in accordance with its 


ed about the 


meaning considered in terms of what al-Qasim rel 
hijab, Al-Qasim (b. Mub 
[between consangt 


mad) did not describe 


nity and marriage] in the forbidden degrees 


(al-tabrim) that contradicts the hadith concerning Aflab, and this 
understanding is preferable." 
Aflab was a brother of the husband af *AYishas wet nurse. After the institution of 


Avia would 108 let him inte b 


Presence, but the Prophet told her that 
the 


he i 


Aflab was her uncle and hence allowed into 
sce AMlal 
Affabs Abu'l-ja'd. 
ditions, see Zurqant’ co 
See alsa Stern, p. 100. 

F 


b, see Were 


about ‘Aisha at firse ref 


© the in 


sinwch, Concordance, sv Fora summary discussion of the transmitters 


the M 


the tradition that “A‘isha would not admit into her presence men nursed by 
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$85 IT said, “Who is responsible [for seeing] to the suckling of a 
newborn infant 


Abm 


d replied, “His agnates. 


I said, “What if he has no agnates 
He said, “Then a wet nurse is procured for him [and she is 
paid] from the treasury (bait al-mdl). ‘This the best [course in 


such circumstances and it is) in accordance with the hadith about 
the castaway 

As he said. 
What 


Ishaq said 


yor Tsai, about the maintenance of the pr 


divorcee 
Abmad said, 
Ishaq said. 
I said, 
Abmad said, “Yes, 


It is her due 
As he said. 
As long as she i 


Ishaq said, 
to" 1 said, 
marriage 
Abmnad said, 


to separate [from his wife] 


It is definitely as he said. 


What about {a man pronouncing a] divorce before 


If he marries, 1 do not [in this case] order a man 


Ishaq said, “Whenever a man has not designated a specific 


woman, no divorce occurs, regardless of whether he mentioned 


a time limit 
fo Abmad said, “Ifa man fears temptation, I see no harm in his 
marrying a slave, even though he is already married to a free 


Ishaq said, “As he said, 


her brothers’ wives, see Malik, Muwaita’, 3:242. Here too the firs d 
8 al-Qasien b. Mubsarnmmad. thn Rahwayh's hog 1 10 follow ia 1 

haps he wishes to point out that "A%isha was wrong not to connider Aftab a foster-ncle 
For another effort to explain ‘isha’ unwillingness to allow the foster 1 her 
brother’ wive J, see Zurqani’s commentary on this tradition, in Malik 
Mt ¥ 


al-Khatabis caliphate the cast 


responsibility of nity. See Malik 
2, for the same sory. Shafts discussion of 

thi 1. the one in Malik’s Musetta’ and anothe 

2:257) with a differe ind different details 


Chapters on Marriage and Divorce 


“If 1 marry a certain 
woman (fuléna), she is divorced,” a } 
He said, “As for (the times] when he designates a particu 
woman, I prefer (that he) refrain (al-kaff) [from marrying her], 
to marry her), I do not re- 
ardless of whether 
the matter is clear: divorce does 


who says, 


I asked Ishaq about a ma 
id then he marries [hi 


although if he a 
buke h ifuhu), However, otherwise, reg 
he sets a time, or names a tribe 


pproaches her (ie 


not occur 
I said, 
have taken place never [again] have 


A husband and wife between whom lin proceedings 
intercourse with cach 
other 
Abmad said, 
Ishaq said 
Abmad said, 


They never do, 
Absolutely correct.” 
‘When a female slave! commits adultery, since 


‘Correct 


she is not mubsa r master, If a woman is 


she is flogged by 
muhsana and commits adultery, then she is brought before the 
judge (sultan) 
Ishaq said, “Ii 
1 said, 
woman make 
Abmad a 


as he said, 


Does marriage with a Christian, Jewish, or slave 


free man muhsan 
Marr 


kes a free man muhsan 


swered, with a Jewish or Christian 


but marriage with a slave 


woman does not 
I said, “Why not? 
He said, 


Because if the slave woman commits adultery, she is 
not stoned. 

Ishaq said, “It is as he said 
Malik said that marriage with a slave wom 
free man muhsan 


Abmad said, 
I said, “Malik said that marriage with a slave man makes a free 


I said, n makes a 


“It does not 


woman mubyand 
Abmad said, 
1 said, “Malik said chat marriay 
make a slave m 
Ahmad said, 


stoned if he ¢ 


It does not 


ge with a free woman does not 


muhyan 


“That is correct, because the slave man is not 
mmits adultery, and hence he is not muhsan. 
1 said, “Malik said that @ slave woman is not made muhyana 
because she is owned by a free man.” 

Abmadl said 
for h 


That is correct, b 


use punishment is halved 


rand she is not stoned if she commits adultery. 


m4 
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Ishaq said, "It is as he said. 
I said, “Can 


wife to be like the 


a man take 
ack of] any 
lawful [for him to marry 
Abmad said, "Yes. 
Isbaq said. 


an oath of} zihér by [declaring his 


As he said 
1 said, “What if a man repudiates his wife by means of zihdr 


and then has intercourse with her before expiating his oath 


Abmad said, “He performs one act of expiation. 

Ishaq said, “It is as he said. 

I said, "What if a man repudiates four wives at the same time 
by means of gihdr 

Abmad said, “He still performs only one expiation. 


Ishq said, “It is as he said, if he repudiated them all at the 


I said, 


of pihdr kiss or touch her before performing the expiation for 


Does the man who has repudiated his wife by means 


shar 
Abmad said, 


I see no harm in that 


Allah said befor 


as if He meant sexual intercourse 


they touch 


Ishaq said, “It is as he said 


1 said, "(What about] a man who says to his wife, ‘You are my 


mother if Ido such and such 


Abmad said, “If he does [whatever it in). th 


» he must per 
form the expiation for zihdr 


Ishaq said, “I do not think that in th 


case he does perform 


the expiation for the oath of gihdr, unless he intended his state 
ment to result in hdr, If he intended divorce, however, then he 
is divorced 

I said to Abmad, “Does ia” suspend a marriage? And when 
four months have passed is a woman divorced’ 

Abmad said, "The marriage is suspended by the judge (suljdn 


and the woman in question is her husband's wife, even if years 


go by, as long as the marriage has not been suspended, 11d” o¢ 


curs [only] because of the suspension of the marr od said 


Those who forswear their 
And if they di 
an be only after f 
As he 
Can the 


dives must wail four mon 


their mind upon divorce... ( 


ur months, 


Aq said, 
I said, 


man who has suspended his marriage 
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Abmad said, “When he does divorce his wife, the divorce is 
legally binding thenceforth 
Ishq said 
I said, "What about anger in rela 
Abmad said, “Anger and satisfacti 


intends to take an oath 


As he said, 


jon to 
n are all the same if a man 


I said, “It is not an oath, is it, if sworn for fewer than four 
months 
Abmad said, “A man cannot be a milf (ie., one who has sworn 


an oath of id?) if he swears [not to have intercourse with his wife] 
for under four months 

Ishaq said, “What we choose concerning this question is that 
whenever a man swears [not to have intercourse] for fewer than 
four months,* and then leaves his wife (ie., does not 
course with her) for a total of four months, he becomes a mall.” 

I said, "What about the mafqad? 

Abn A man is not a mafgid ur 


military expedition; or he is at sea and cut off from his re 


ave inter 


ess he has gone 


or he is a man who went out at night and was captured by jinn 


pout the mafgad. 


All this is in accordance with ‘Umar’s doctrine 
Ishaq said, 
is found in a certain place and then is missing from it 
I said to Abmad, “What if a missing person turns up and 
[finds that} his wife has remarried: 


It is as he said, and holds true whenever someone 


Abmad said, "He is given the choice between the dower and 
his wife 

I said, “The dower he gave her?”* 

He said, “Yes 


Ishaq said, “It is as he said. 
I ‘Who has the right to his wife, the impotent husband 


or the mafqiid' 


Ishaq said 


Each in accordance with the term specified for 

him, four years for the mafgad and one year for the impotent 

husband 
Abmad said, 


four 


nnot find her husband, she waits 
months and ten days 


Ifa woman 


years, then four then she can 
remarry.” 
I 
the attention of) the judge (sultan)? 
Abmad said, 


attention of] the judge 


1, “Even if she does not bring {her husband's absence to 


Yes, although I prefer that she bring {it to the 


It says in the hadith of ‘Ubaid b, “Umair, 
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a woman waits four years, then waits an “dda of four months 


and ten days, then calls on the walf of her missing husband to 


divorce her, then waits the ‘idda of a divoreée, and then remar 


ries. This is the longest [period of time that has ever been} men: 


tioned, and it is a weak hadith 


Ishaq said, “The matter is in accordance with the hadith of 


Ubaid b. ‘Umair, whenever it has escaped (the attention of] the 


judge (sultan).” (But he said this} giving [the hac 


fh) a meaning 
usually not included in its transmission (‘ald ma‘nd Id 
thaluka) 


I said, 


Does nursing forbid what birth does: 
Ahmad said, “Yes, And the same holds true for [relationships 
established through] aban 


Ishaq said 


It is as he said, 


1 said, “What about a man who owns a female slave who is a 
Muslim and a male slave who is an unbeliever? Can he give them 
in marriage to each other 

Abmad said, "No, the unbeliever is not the equal of the 
Muslim. 

Ishaq said, "It is as he said 

1 said, “When does the waiting period for the impotent hus 
band start 

Ahmad said, “On the day the matter is brought to the atten 
tion (of the judge} 


As he said, 


What if] a man marries a woman without knowing 


Ishaq said. 
I said, 
that she has previously committed fornication 
Abmad said, 


he separates from her (i.¢ 


She is his wife (ic., their marriage is valid), If 
before having intercourse with her) 
she is entitled to half her dower 


Ishaq said, “It is as he said 


I said, "What if a man has intercourse with one of his female 
slaves who does not menstruate, and then he wants to sell her 

Abmad said, "He waits an istibrd’ of three months on her 
behalf 

Ishaq said, “It is as he said 

I said, "A man divorces his wife singly or doubly before having 


intercourse with her, Then another man marries her and also 


divorces her before having intercourse with her, Can she then 


return to the first husband: 
Yes, she can return to him and be hit 


Abmnad said, wife ina 
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marriage that has one or two divorces behind it (‘ald mé 
bragiya)."* 
Ishiiq said, “As he said. 
fu I said, *{What if] a man swe: 
knowing [whether he means a] single or a triple divorce? 
It certainly counts as a single divorce, but his 


+ to divorce his wife without 

Abmad said, 

wife stays with him until he ascertains (whether he meant a 
single or triple divorce] 
Ishaq said, “As he said 

sg Tsai, 

ing her ‘dda, D 


and then her husband dies dur- 


ind wait a widow's ‘ida 


“A woman is divorced, 
she inherit from hil 


starting on the day he died: 
Abn ‘Whenever the divorce is not final, mutual rights 
of inheritance prevail between 
[In this case,} because she is in the position of inheriting from 
her late husband, the wife starts and completes a new ‘ida, four 
months and ten days. 
However, if the wife » 
then 
tween her and her husba 


ad said, 
n dies. 


spouses if one of th 


s in the middle of an Sida after a final 
nts of inheritan 


mutual ¥ 


orced he 


unless he 


during his 


terminal illness, In that case, she inherits from him both during 
and after her ‘ida, as long as she has not remarried, in accor 
dance with the way ‘Uthman made Tumadir inherit from ‘Abd 
al-R b. ‘Aut 
Ish. 1, “It is the way he said. 
wus 1 said, “A man has a female slave with whom has inter- 


he 


Then he wants to give her in man, 


Should he wait an istibra” on her behalf? 


riage to 4 


Abmad said, “Yes. If he sells her, he should also wait an istibrd 
‘on her behalf,” 

Ishq said, "As he sai 

Abmad said, “But whenever he has not been having inter 


course with her, he can sell her before waiting an istibrd’. The 


It concerns the 
ion for himself if he has been havin 
That hadith of Ibn “Umar—t 


sunna concerning istibr® applies to the buyer 


seller only as a preca 


tercourse with her 


at there 
is weak. ‘Abd al 
Wahhab related it on the authority of ‘Ayyab on the authority 
of Mubammad. The well-known hadith on the authority of Nal 


be no istibré if the slave be 


g sold is a virgin 


Divorce before intercourse is definite, in the sense that if a man wishes thereafter 


to marry the same woman, he must do so on the basis of a Bew marriage contract. 
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on the authority of Ibn “Umar is that for a female slave one waits 
an istibr® of one menstrual period 


Ishaq said, “As he said, except for (what he said about) Ibn 
It is a sound hadith 


Abmad’s response) does not contradict what Ibn 


Umar's statement concerning the virg' 


This (ie 
“Umar said. Whenever a man buys a female slave, he waits an 
istibr? of one menstrual period, because [in this instance) this 
female slave] is not a virgin 

I said, “Can a man swear an oath of gihar with regard to one 
of his female slaves 

Abmad said, “When she is his wife, yes he can, but not when 
she is his property 
This is the way it is 


d 


How does a man institute lan proceedings against his 


as he s 


Isbaq said 
I said, 

wife 
Abmad said, 
1 said, 


In accordance with what is in the Book of God. 
Is he stopped before the fifth time and is it said to 
him, "Fear God 

He said, “Yes, the fifth is the statement that effects the legal 
consequences of (#an.” He said 
that God is his witness that he is telling the truth in accusing his 
wife of Then he is stopped before [he says it} the fifth 


time and told to f 


The husband says four times 


dultery 


A [if he is lying), for the fifth is the 


statement that brings about the le 
Then, if he swears the fifth time 
Allah on him if he is of those who lie (24:7) 


It as the 


he swears invoking the curse of 


She is stopped be swears 


4 fifth time [that she is innocent of the accusation against her) 


and told to fear God, for the fifth will cause b 
{if she is lying]. Then if she sw 
th of Allah be upon her if he 
I said, “What if he says he is lying the fifth time 
He said, “He is bea 
1 said, “What if she does not swear 
filth time? 
He said, “SI 
child belongs [only] to her 


to be punished 


1 fifth time}. she says, that the 
uth the truth (24:9), 


n and she remains his wife 


that she is innocent) the 


is not stoned and they say to her, ‘Go, and the 


if she confesses four times that she is guilty, she is 
The Ma 


in the lian proceedings, sh 


to be stoned. inese say that if she refuses to participate 


is to be stoned, and that is because 
they say he is to be stoned if he confesses, and she is to be stoned 


if she confesses.” 
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Ishaq said, “It is as he said, except that if she refuses to par- 
ticipate in the litn proceedings, she is to be stoned because of 
His saying, And if shall avert the punishment from her 

I said to Isbaq, “Wh 
spouse who refuses to participate in idm proceedings 

He said, “The rule in such an instar 
tion is given the opportunity to participate. If she refuses, she is 
Jed of Hellfire and warned of it, Finally, if she will neither 
confess, nor swear that she is not 
cause God said, And it shall avert the punishment from 


rare the legal consequences for the 


is that the wife in ques 


uilty, she is to be stoned, be 


x if she bear 
to the end of the dya (24:8). The 
hment as meaning hadd punish 
her than the punishment of Hell). But whenever 


witness before Allah four times 


scholars have interpreted pu 
ment (ic. F 


she does not avert the punishment from herself, through [par 


icipating in] the fam proceedings, the add punishment is in 
force for her, Al-Mu‘tamir informed us of this on the authority 
of Aba ‘Awana on the authority of Hammad: she is to be stoned 


This is the doctrine according to what all of ther 
that they exceeded the bounds of their statement (qrydd hala. 
mihim) when they agreed that the accused, 
» of the accuser and are thus forced, if a 


say, except 


they hold 


against him the ¢ 


wife refuses to partic in proceedings, to construe her 


refusal as a confession of adultery 
And the husband, if he refuses to institute (tan pre 
after slandering his wife 


his insistence on slandering her, receives a hadd punishment a 


dings 
and [at the same time] remains firm in 


she remains his wife, Further, if he admits he was lying, he also 
receives a hadd punishment and she remains his wife 

1 said, “[What if] a female slave is divorced and then manu 
mitted during her ‘idda 

Abmad. said 


manumitted, 


If she has been doubly divorced and then 
her husband subsequently marries her, she is 
c that has a single divorce behind it. This is 
in accordance with the hadith of Yabya b. Abi Kathir on the au 
Amr b, Said on the authority of Abu'l-Husain on the 
authority of Ibn “Abbas on the authority of the Prophet 

Abmad said, “This is the case when her husband is a slave 
however ce, 4 free man divorces a slave 


his wife in a maria 


when her husband is f 
wife viply 
Isbaq said, “As he said. 
I said, "{What if) a slave divorces his wife twice? 
Abmad said, 


As long as both are slaves, they cannot remarry 
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But if both are manumitted, then if the man wishes, he may 
remarry the woman, and she is his wife in a 
single divorce behind it. [This is] Ibn 


riage that has a 
Abbas’s doctrine 


I said, "{What if] they are manumitted during her Sida?” 

He said, “During or after her ‘idda it is the same 

Ishaq said, “As he said. 

I said, “If a slave divorces his wife [finally] while she is [also] a 
slave, and then she is manumitted, can he {re]marry her, while 


he himself remains a slave 
Abmad said, 
Ishaq said. 


No, Divorce is for men. 
As he said. 


I said, “Is a [manumitted] female slave given the option [of 
separating] from her husband if he is free 
Abmad said, “No, Whenever her husband is free, she has no 


however, she does have the opt 


n of separating from a 
slave husband. If she chooses herself, they are separated without 
a dive 
Ishaq sai 
Abmad « 


sas a single divorce without [the possibility of her hus 


As he said. 


id, “If the freed female slave chooses herself, th: 


band's} return [to her] 
Ibis as he said, because she chooses herself rather 
If the 
rina marriage that has 
I said to Abmad, 
hand dur 


Ishaq said, 


than a slave male slave is manumitted, then he can 


‘Can this manumitted male slave seek her 


wy her “di 
He said, “Yes. 
Ishaq said, 


As he said, 


‘Why is this separation not a divorce 


Abmad said, "Divorce is something a man says, but here the 
separation is initiated by the woman, 

Ishaq said, “As he said. 

I said, {What} if 


given the option to do so, and she does so before her 


female slave chooses herself 


and has had intercourse with her 
Abmad said 
slave, then her master receives the dower 
Ashe 
If her husb 


Then she receives no dower, If she chooses the 


Isbiq said, aid, because she receives herself 
I said 
option of separating from him 

Abmad said, “What is her husband 
I said 


nd makes her a mukdiaba slave, is she given 


A slave 
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He said, “Then regardless of whether he or someone else 


frees her, she is still given the option of staying with him or 


choosing herself 
Isbaq said, “As he said. 
#119 I said 
riage to another 
had intercourse with her, is she given the option of separating 
from him 
Abmad said, "She is free. She is given such an option. If she 
chooses herself, neither she nor her master receives a dower, If 


of an umm al-walad gives her in r 
an and then dies before her new husband has 


If the mast 


she chooses her husband, then her master receives the dower 
I said, “What if her husband has had intercourse with her, and 
then her master dies: 
He said. 
rating from her husband), and her master receives th 


She becomes free and is given the option (of sepa. 


But when she is married to a free m 
I said, 
He said, 

slave, then the dower does not 


n, she has no option.” 
‘Does her master still receive her dower? 


Yes, because she is a slave. But if she is a mukdtaba 


> to her mi 


ler; rather it goes 


to her, unless she pr 


es unable (to purchase her freedom] and 


so is returned to slavery. ‘Then her ma 
Ishaq said, “As he said 

$120 I said, "(What if] a man is married toa slave and then buys her? 

Abmad said, 

have] sexual relations with (her because she is now] his property.” 


¥ receives the dower 


The marriage is annulled, and he continues [to 


Ishaq said, “As he said 
fier said, “Is the 
separated? 

Abmad said, “Yes, they are sepa 

Ishaq said, “Definitely [they are separated), as he said.” 

I said, “The hadith of Zaid b. Arqam [says] that three [men] 
had intercourse with a woman during the same interval of purity 
[between two of her menstrual periods} 

Abmad said, “[In this case,] I find the hadith of 
physiognomy most suitable 

Isbaq said, 


couple married in a shighdr marriage 


Umar on 


The sunna in this case is what Zaid b. Arqam re 
lated, because it is sound doctrine on the authority of the 
Prophet 


Zaid b. Arq 


which of them was the father of the wor 


restion brought their dispute over 


child to “AIL 


AN settled the mater by 
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I said, 


Does a man who takes an oath of zihdr expiate his oath 

even if he keeps it (Le., never has intercourse with his former 
wife again): 

Ahmad said, “He need not expiate his oath of zihdr if he 
keeps it 

Ishaq said 

s14 I said, 


(mahram) {to act as a guardian] 


As he said 


‘When does a young girl need her closest male relative 


Ahmad said, “Whenever she be 


mes physically desirable. A 


girl of nine years of age may be a woman. 


As he said. 


A Jewish or Christian woman is married to a Jew or 


Isbaq said 
25 I said, 
Christian. What if one of these women converts to Islam before 
her husband has had intercourse with her 
Abmad said, 
1 said 
her husband's wishes: 
He said, "Yes 
Ishaq said, "As he said. 
$126 L said, “If am 


before having intercourse with her, can her father exempt the 


She receives no dower 


Does she have the right to choose herself regardless of 


in divorces his wife while she is [still] a virgin 


husband from h; 
Abmad 


tion is valid, and he can take what he wishes of her property, or 


f of the dower 


1, “It is my opinion that only her father’s exemp 


indeed all of it 
Ishaq said, “The father's exemption is not really an exemption 
because the marriage contract is in the husband's hands. 


27 I said, 


‘Can @ woman insert as a condition into her marriage 


contract that her husband not marry a second wife, or that he 


not tke a concubine, of that he not expel her from her house 


Abmad said, “These conditions, [if she stipulates them,] 


all lawful for her, and if he marries [another wife] or kes a 
concubine, she is given the option of choosing to remain mat 


ried to her husband if she wishes, or of separating from him if 


having them draw low. For several versions of this story with varying dewils, sce AbO 
ad, Sunan, 20285296. For a fantastic story of “Uc for a phy ist 
wettle a paternity li M The 
ue i had 

1c was he w In 

any case, thn Hanh ve favors drawing lots, the 
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she wishes. The Prophet said, “The best of conditions is the one 
that fulfills the prerequisites for women being lawful to you. 


Ishaq said, “As he said 


fis I said, "(Lf a man marries a female slave and she gives birth 
and then he buys her, is she an umm a 
Almad said, “No, not unless he owned her when she became 
pregnant 
Ishaq said, “As he said 
#129 I said, “Can a man who is in a state of thrdm return to his wife 
{ previously divorced her 
"No. This man, as far as 1am concerned, [must re- 
turn to his wife on the basis of] a new marriage.” 
Isbaq said, "He can return (to his wife). But if she has been 
definitely divorced (bdnat biwdhida), he cannot (just) marry her 
(ie., if her tidda ends before he returns to her, so be must re 
marry her to return to her), because [for a new marriage] she 
must give her consent. 
#180 T said, “To how many women can a slave be married at the 
same time? 
Abmad said, “The slave can be married to two women at the 
same time 
Isbag said, “As he said 
4151 L said, “If a slave's wife owns him, or a husband owns his slave 
wife, can the marriage be ended by a separation without a 
divorce’ 
Abmad said, “Yes 
Isbaq said, “As he said 
I said, “What if a wife manumits her husband during her 
ida 
He said, “The two can return to each other only by means of 
2 new contract and [the offices of] a wall 
Ishaq said, “As he saidl 
$192 TL said, “What if a man puts his wife's matter into her hands?” 
Ahmad said, “Whatever she decides on (by way of divorce] is 


legally valid (al-gad 


Tho Hanbal’s assump 
his 


return ta her mefers 7 
prefers a new marriage t 


bn Rahwavh disagrees 


whdre 
dive 


je when he is in a state of shri, and then be 
and h 


the problem, tha 


Thn Rahwayh's o 


of a detie nce nal 


fF whats is 


ved in a many 
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I said, 
ly a single divorce? Is he made to take an oath to that effect 
and does he have the right to return to her (ie 


‘What if he rejects her decision and says that he meant 


if she divorced 


herself triply, and he meant to delegate only one or two 
divorces)? 

Abmad said, “In accordance with the doctrine of Ibn ‘Umar 
and *Uthman the decision is hers, and if the husband rejects it 


that is not accepted from him. 


Ishaq said, “It is in accordance with what Ibn ‘Umar said, ex 
cept the husband can take an oath about his [original] intention 
1 said, "For how long is a wife's matter 


Abmad said 


hands, it remains in her hands until he has intercourse with her 


Ifa husband has put his wifes matter into her 


or until he takes it back. 
1 said, 
He said, 
Isbaq said 


‘Can he 


ake it back if he wishes 

Yes, the husband can take it back if he wishes. 
As he said, The husband can take it back, but he 
(ie, Ibn ‘Umar) did ne 


hands until her husba 


say that her matter remained in her 


had intercourse with her, so that is not 


clear (bayyin) 

1 said, "{What if) a man repudiates his wife by means of an 
‘oath of sihdr, on several occasions 

Abmad said, “It is incumbent upon such a man to expiate his 
oath only once, as long as he has not done sc 

Ishaq said, “As he said 

1 said, "{What about) a man who says to his wife, ‘Every 
woman I marry in addition to you, for as long as I live, is to me 
as the back of my mother 

Abmad said, “For all of that, it is sufficient for him that he 
free one slave 

Ishaq said, "As he said. 


Ahmad continued, "If [such] a 1 


marries two women in a 


single contract, then he must perform a si 


act of expiation 


But if he marries one woman [after such a statement), he must 


his oath of gihdr; then if he marries another, he must 


expia 
expiate his oath of gihdr. That is, he must perform an act of 
expiation for every woman he marries 


As he said. 
‘Can women swear an oath of 
Those who hold that it is an oath [thereby] 


Ishaq said, 


1 said, 
Ahmad said. 
mak 
Ishaq said, “A woman cannot sw 


incumbent upon her its expiation 
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aining to husbands. However 


of Allah’s deseription of it as ps 
it is an oath which should be expiated, because the intention in 


that (.¢., an oath of zihdr) is [that of] an oath. 

1 said, “Sufyan said, ‘If a man swears an oath of sihdr with 
regard to a female slave of his, it counts as [an oath of} sihdr."” 

Ahmad said, "No, it can only be an oath of gihdr with regard 
to a man’s wife.” 

Ishaq said, “As he said.” 

I said to Abmad, “Does an oath of zihdr have legal conse 


quences if taken with regard to women within the forbidden de- 
grees by blood- as well as foster-relationships: 
He said, 
afraid to say anything about them 
Foster- and blood-relationships are the same 
id to Ab id, “Ifa man 
1 then separates from her, should he perform an act of 


id tam 


I do not know about foster-relationships, 


kes an oath of gikdr against his 


wife a 
expiation for sthar 

Abmad said, “No. The expiation for 
man who wants to return to his wife 
As he said. 
I said, “Can a man take an oath of #2 in ade 


ihdr is performed by a 


Isbaq said 


on to repudi 
ating his wife by means of :ihdr? [If s0,] how would that work 
Ahmad said, “/la* according to our doctrine suspends a mar 
riage, as if a man has taken an oath and said, ‘By God, I will not 
have intercourse with you [his wife] for a year,’ and thus be. 
1. ‘Then if his wife 
+ four months have 
passed, he either has intercourse with her or he divorces her. If, 
after that (i.e 


comes a mal when four months have pass 


asks that the marriage be suspended, af 


taking an oath of id), he says to her that she is to 


him like the back of his mother if he has intercourse with 
during the coming year, and he then 
with her after four months have passed, he is told [he 1 


ntends to have intercourse 


ust ei- 
ther] have intercourse with his wife [or divorce her}. Then, if he 
does [wish to] have intercourse with his wife 
him 
int 


he has obligated 


If first to do the expiation for gihdr. If he refuses to have 


urse with his wife and she wants to be separated fr 


m 
him, the judge (Adkim) divorces her from him. 
As he said, whenever the husband refuses to have 
intercourse [with his wife} 

I said, “How long is the Sida of the mukhtalia? 

Abmad si 


idda of the divorcee 


Isbiig saicl 


1, “It is three menstrual periods, the same as the 
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Ishaq said, "As he said. Whoever follows the doctrine that it is 


gle menstrual period, in accordance with the Prophet's or- 
der to the wife of Thabit b. Qais b. Shammash; well, that is [also] 
a doctrine, *Uthman b, ‘Affin, Ibn ‘Umar, and Ibn ‘Abbas held 
it (qalahu), and I follow it 
I said, “Does divorce have any legal effect 
as she is in her 
Abmad said, 


because the couple do not inherit from each other, Further, if 
li 


1a woman as long 


No it does not, as long as she is in her Sidda 


the husband slanders his wife ( 


adhafaha) during her “idda 
is not instituted between him and his wife 
As he said 


Ifa man divorces his wife triply, then denies responsibil 


Ishaq said, 
I said 


ity for her pregnancy, he 


Litutes Ldn proceedings against her 
Abmad said, “A man institutes l’@n proceedings against his 
wife in order to deny ps 


rnity, If he standers his wife and there 


n of a child, then he does not institute fan proceed 
ings against her, but if she is pregnant, he does. 
‘What 
her while she is pr 
He said, 
instituted between the 
As he ss 


1 said, 4 man divorces his wife triply, then slanders 


gnant 
This is serious. If she is pregnant, then fdn must be 
id, and the meaning of his (ie 


ng that when he divorces her triply and sh 


Ishaq said Abmad's) 


is not pregnant 


n does not institute fi a his wife, is that 


n proceedings ag. 


she is not, at that time, his wife, When she i pregnant, li'dn 
addresses the problem of the child's paternity 
I said, "Can a slave institute Ldn proceedings against his wife 


if he ix married to a free [Muslim] woman, a slave, or a free 
Jewish or Christian woman 
Abmad said 


Both husbands (i.e., the slave and the free man) 


ceedings. Indeed it (i.e., lan) is for the 
purpose of denying the paternity of the child. Therefore, if a 
man ha 
not have started fdn proceedir 
Ishaq said, "As he said 
I said, “If 4 man divorces his wife triply and she is both a slave 


and pregnant, is it incumbent upon him to provide m 


slandered [his wife}, she must be pregnant, or he would 


for her 
Abmad said, 


She is pregnant with his child, so it is incumbent 


Ishaq said, “As he said. 
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I said, “What about the maintenance of 
Abn If she is pregnant, maintenance must be pro- 
vided for her; but if she is not, she receives neither maintenance 
nor lodging, in accordance with the hadith of Fatima (bt. Qais}.” 

Isbiq said, “As he said. 

I said, “If a slave divorces his slave wife and then she is ma 
mitted, how long is her ‘idda?" 

Abmad said 
manumitted during her Sidda, she completes th 
woman. But if he has divorced her doubly, she waits the ‘ida of 
a slave woman, regardless of wheth pumitted during 
or after her ‘idda.” 

Ishaq said, “As he said.” 

I said to Abmad, 


pregnant divorcée? 


id. sai, 


- 


nd then she is 
"idda of a free 


If he has divorced her singly 


‘What about the ‘ida of the woman who 
menstruates? 

He said, “If she knows her menstrual cycle, then she waits an 
idda in terms of it, But if her cycle is irregular, then her *idda is 


one ye: 


Ishaq said, “As he said 
I said, "Malik said, ‘Our practice (ale 


of the divorcée whose menstry 


7u ‘indand) in the case 

4s been interrupted is 

that if she is not certain why [this has happened], she wait nim 

months, during those ni 
mensty 


I cycle 


and if she does not menstru 
Then if 
she waits an “dda in terms of men: 


months, she wait three more 
the three ms 


ates before 
nths are over 


strual periods. If nine months pass without her menstruating, 


she waits an ‘idda of three months, and if she menstruates at th 
end of the third, she has completed an ‘idda in terms of men: 
struation, If she does not menstruat 
ter [nine months plus} an [additios 
During this three-month per 
if he has not made her dive 

Abmad said, 


Il, she can remarry af 
months. 
dd, her husband can return to her 
a final one (b 
All of this is as he said, when she does not know 


I) tidda of three 


ta), 
what caused her (o stop menstruating, But when she does know 
and it is because of illness or nursing, (then the matter is de- 
cided] in accordance with the doctrine of ‘Abd Allah b. Mas‘ad 
and ‘Uthman, In accordance with the doctrine of Ibn Mas‘dd, 
‘Alqama inherited from his wife 
stopped for sixtee 


Her menstrual periods had 
months, 


and that was because she had be- 
come ill, so her menstrual periods had stopped because of (li 
illati) illness. When a woman is nursing and her menstrual pe- 
riods stop, then the 1 with what ‘Uthman 


1b. Yabya b. Hibbiin.” 


ter is in accordan 
said and with the hadith of Muhamm: 
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Ishaq said, “It is as he said...“ and whatever was an exception 
in instances of illness and nursing. 
about "Alqar 
th 
What we base our doctrine on is what Malik said—nine months, 
That makes a ye 
Then, 
Visha said: "A child does 
not remain in the womb more than two years, 


The meaning of the doctrine 
2 and his wife's illness is that Ibn Mas‘ad favored 


pregnancy could last two years, as ‘Avisha said. 


and then after that three months. except in 


the cases of nursing and pregnancy woman waits two 


whole years in accordance with what 


the case of a man who divorces his wife 
Then 


wali. She stays 


Ishq said, “Consider 


who then menstruates twice but not again for over a year 


she is given in marriage to another man by her 


with this husband several months, then he divorces her singly by 


means of Mul’. Eight months after this kiul* divorce, the first 


husband seeks her hand, marries her 


and has intercourse with 


her. Then she menstruates once, then becomes pregnant and 
delivers. 

The sunna concerning that is that when the divorcee is a 
woman who menstruates and then stops, she waits wo years, 


because it has been establis! 


d that most women are not preg: 
nant for more than two years and usually it is nine months, But 
Umar b. al-Kh 


(ab Hhought that the longest an “ida should last 
pregnancy and then three months 


he woman who has become too old to 


nine months f 
idda of 


menstruate. Then she may be remarried. This is what “Umar 


said, and the Madinese followed it from ‘Umar's day until now 
and I think it 


woman who has not menstruated 


Malik adopted it and so did scholars before hin, 
As for a your 


for wo years, there is no doubt 


1s far as we are concerned, that 
after two years she should not wait an Sida, and that she has the 
right to be married to whomever she wishes. And those who 


considered it necessary to reckon her ‘idda in terms of months 
were in error (akh{a’a) 

Thus, when a year had elapsed for this (woman) (Le., the one 
in the initial hypothetical case Ishaq has set forth) and she mar 


ried another husband who then divorced her by means of Miul 


ance with what we have described of 
Then if the 


arries her after the second has had intercourse 


that was valid in ace 


‘Umar's doctrine and the doctrine of the Madinese 


first husband ren 


with her, that [too] is a valid marriage. If the wife menstruates 


once while [re-Jmarried to her first husband and then becomes 
pregnant, the child is his. 


I said, “When a man divorces his wife in a nonfinal divorce 


189 


on 


4150 


Hust 


Chapters on Marriage and Divorce 


and she waits a portion of her ‘idda, then her husband returns 
to her, but separates from her {again] before having intercourse 
with her, can she simply complete her ‘idda 

Abmad said, “This is what I hold (agiilu): she must start [it] 


again 
Ishaq said, “As he said, 
I said, “When are a husband and wife separated from each 


other? (Are they sey 
his wife?” 
Ahmad said, “When he turns out to be incapable of support- 


ated] when the husband cannot support 


ing her.” 
1, “Is he given any time limit? 
d said, “No. 
q said, “As he said. 

I said, “What about the ‘idda of the umm al-walad who does not 
menstruate and whose master dies? 

Abmad said, “As far as Lam concerned, | prefer that she wait 
three months—the shortest time in which preg 


evident.” 

Ishaq said, "Four months and ten days. 

I said, "When the slave divorces his slave wife finally and then 
dies during her ‘ida, does she wait the ‘idda of a widow, an "ida 
of two months and five days 

Ahmad said, “Yes. 

Isbiiq said, “That is the way it should be 

I said, “What if she has been manumitted, he has the right to 
return to her, she has not opted to separate from him, and then 


he di 
woman 
Abmad said, "Yes. 
I said, “Does she inherit from him? 
Abmad said, “Yes, if she is free and waiting an *idda resulting 
from his divorce 
Ishaq said. 
I said, “What is the value 
Ahmad s 
Ishaq said, 


Does she wa 


uring her ‘dda the ‘idda of a fr 


As he said, 
a gold nawati 


id, “Three and one-third dirhams 
The nawat is five dirk 
I said, “What constitutes a secret marriage?” 
Abmad said, "One 
couple were m 


at is not made public, even though the 


ach other with walls 


This response seems eniyphaced in the ms 
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Ishq said, “It is like that.” 
$153 I said, “What about a man to whom a woman is married for one 
thousand di 


ars, or for two thousand, if he already has a wife.” 


Abmad said, “The marriage takes place in accordance with 


whatever conditions were agreed upon 
Ishaq said, "As he said 
8154 Lsaid, "What if'a man marries a woman secretly for a [certain] 


dower and they make public another one 


Abmad said, “They must pay what they said [publicly], and it 
(ie., the marriage) is valid on the basis of the public [dower]. 
The dower is the secret one 


Ishaq said {even] when they say 


that} after this (Le., the secret dower), what [remains] of the 


also) hers."*! 


public (dower) is 
mT 1 said, 


dower 


What if a woman's husband dies and she claims her 


Abmad said, “It must be obtained from [his] relatives. If {that 


is} not {possible}, then she has the right to a fair dower 


Ishaq said, "As he said, and the same holds true when both 
spouses die and their relatives dispute {the amount of her 
dower] 

$156 I said, “What if a man marries a woman for a dower the 


amount of which is known, and then he has intercourse with her 


and says he paid it, but she says he did not 


Abmad said, "His relatives must be applied to. 
Isbag said, “It is like that 
n I said, “[What if] it is said [to a woman], ‘We will give you in 
marriage if you fetch a dower of such-and-such’ 
Abmad said, “This is a promise after which a marriage does 
not take place 
Ishaq said, “As he said 


What if a Christian man marries a Christian woman 


58 Isa 
for a dower of wine and then the two of them become Muslims 
Abmad said, “If the man has had intercourse with his wife 


n the marriage is valid. If not, then she receives a fair dower 


for a Muslim woman of her rank.” 
if they by 
For our judges can give judg: 


Ishaq said, “It is as he said © not disputed [the 


dower] in front of a Muslim judge 


selves the differe 


Hon Rahwayh seems to try sure that the wonar 
between the secret and the public dower if the public dower is larger. See Malik, Mi 
210, where Malik agrees with tn Rahwayh that 
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ments only in accordance with the precepts of Islam 
hukmi ahli’lislam).” 

I said, “If a man 
course with her, then marries another and does have intercourse 
with her, what happens if it turns out that the wife with whom 
he has had intercourse is the mother [of the wife with whom he 
has not had intercourse}? Are both of them forbidden to hi 

Ahr Both of them are forbidden to him 

Ishaq said, "As he said. 

Isaid, "If aman marries a woman and does not have intercourse 
with her, the 
her, what happens if it turns out that the wife with whom he has 
had intercourse is the ¢ 


gd bi 


ries a woman and does not have inter 


marries another and does have intercourse with 


ughter [of the wife with whom he has not 


1 intercourse)? 
Abmad said, “He separates from both of them, then he may 
seek the hand of the daughter [again], if he wishes. 
Ishaq said, “As he said 
I said, about a man who 
with her, then marri 
moth 


jarries a woman and bi 


ntercourse 
nother and has intercourse with her: “If 
nd daughter 


the two wives are are both forbidden 


to him?" 
Abmad said, “[Yes, and] he separ 

id, “As he said 
If a man me 


es from both of them. 


Inbiiq 
I said, 
course with her, th 
with her, what happens if th 


ries a woman and does not have inter 
n marries another and does have 
wife with whi 
course is the sister of the one with whom he has not 

Ahmad said. 
had intercourse and abstains from 


he has had inter 


He separates from the one with whom he 
ving intercourse [with the 
other] until the ‘idda of the one from whe 


complete. Th 


m he 


as separated is 


n, the first one [with whom he has not had inter 
course] is his wife 

Isbiiq said, “As he said. 

I said, “What if he had intercourse with the first one and then 
marries the second and [also] had intercourse with her? Are 
both forbidden him 

Ahmad said, “He is separated from the second and abs 
from having intercourse with the first, until the 
Then the first is his wife.” 


It is this way 


iddda of the sec 
ond is over 
Ishaq said 
I said, “A man marries a woman and has inte 


then marries a mi 


‘ourse with her, 
g. If the [first] 


or girl who is [still] nurs 
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woman the man married nurses the girl, are both of them for 
bidden to him 
Abmad said, 


has been nursed by a wife of his, and she receives half her de 


He separates from the young girl because she 


charged to the woman who nursed her, because she has sepa 


rated from her husband (Lc, before intercourse). He separates 


from the wife who nursed the you 


ig girl because the woman has 


become her mother through nur 


Ishaq said, “As he said, as long as there have been five acts of 
nursing (Rhamsatu rada‘at) 
I said, “Sufyan said the following about a man who marries a 


young girl who is nursing and then marries a second who is 


nursing: ‘If the mother of the first comes along and nurses the 


second, both girls are forbidden to him, because they have be 


come sisters. Then the husband pays to each of them half her 
Further, the 


who nursed the second, recom: 


ies whichever of them he wishes 


the one 


dower and 1 
mother of the first 
penses the husband. 


Abmad said, “He pays the dower of each of them; each re 
ceives half her dower 


As Abn 


Isbaq said said 


I said, “Sufyan said the following about « man who is married 
to a certain woman and then marries in addition a young girl 
who is nursing: "If the woman goes and nurses the young girl 


pays half her dower to the young girl, and his wife who nursed 


the man’s marriage with both of them is invalid, the husb 


her pays him. If he has had intercourse with the woman who 


sed the girl, then the woman receives her dower, If he has 
ot, she receives nothing. Further, she must pay the husband 
whether she nursed her young co-wife out of ignorance or 


forgetfulness, 
Ahmad said, 
with the 


This is sound, and if he has not had intercourse 
ursing woman, there is no harm in his marrying the 
young girl 


Ishaq said. 


It is as he said 
Sufyan said the following about a man who has inter 
course with a female slave belonging to his son: ‘If she becomes 
pregnant, then she becomes an umm al-walad. If not, the son may 


sell her if he wishes. 


re tha + both girls before he has had intercourye 


If her dower as a divorce gift. 


them and therefore owes eac 
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Ahmad said, “If the son owns the slave but has not bad inter- 
course with her, then if the father makes her pregnant, the child 
is his and the slave becomes his and the son has no part of her 

Isbaq said, “As he said.” 

2 I said, “Sufyan said the following 
vorces his wife singly and then after her ‘idda is over claims that 
he has returned to her by means of an oath (to the effect} that he 
has returned to her, and that if he has not, she has the right to 

The testimony of his oath fin this case] is not valid un 

less it is witnessed by two men 
Ahmad said 

testimony of a man with his oath is permitted, but in cases in 
volv 


‘oncerning a man who di 


herself 


This is sound. For legal claims (al-hugiig), the 


g divorce or hadd punishment, it is not 
As he sai 

If a man orders his son to divorce his wife, th 
son should obey his father if the father is a pious man.” A 
adduced as proof the hadith of Ibn ‘Umar when ‘Umar ordered 
him to divorce his wife 


I said, "Should a son also obey his mother? 
Abmad said, “He should not obey her in this (i.c., divorcing 
his wife) 


Isbaq said, “If a man obeys his father and his mother, that is 


meritorious, but he is not obliged to divorce his wife as a duty 


because divorcing a pious woman is not an aspect of reverence 
for one’s parents. 
Ifa ma 


marries a woman within the forbidden de 


grees and has intercourse with her, she receives a dower 

He said, “If he marries his foster-mother, he must give her 
dower 

I said, “Or his mother? 

He said, “I meant to say that. Further, when he marries his 
mother or someone within the forbidden degrees intentionally 


he is killed 
Isbaq_ said, 

Prophet said 

den de 


It is as he said in accordance with what the 
Whoever approaches someone within the forbid: 
rees should be killed.’ "* 

I said to Abmad, “What about a man who divorces his wife 
and then returns to her w 


Witnesses, but his return is not wit 
nessed until her ‘idda has ended? 
He said, “If he has returned to her, then it is indeed a return, 


For one inst 


this tradition, see bo Hanbal, Musnad, 1:00. 


+ 194 


£66 


$170 


Compilation of Ishaq b. Mansur al-Kausaj 


Ishaq said, “If he has returned to her with witnesses, it counts 


n, and if he has had intercourse with her, signifying by 
this act a return, then it is a return; but if he has not had inter 
rse with her 


co then he has not returned to her, unless there 


have been witnesses. 
What if a man coerces a woman against her will? What 
happens to him 

Ahmad said. 
She receives ny 


I said, 


He receives a hadd punishment. She does not 
hing, if she is a thayyib; if she is a bikr, then she 


receives a fair dower 
Ishaq said, “As he said. 
1 said,' “[What if] a female slave comes to some people and 

says she is free, so then a man marries her a 

a child 
Ahmad said, 


the husband) r 


nd she gives birth to 


The slave is returned to him (i.e,, her master), 


and he (i.e. ansoms his child slave for slave. Fur 


ther, the female slave receives whatever dower wats stipulated 
for her 


Ishaq said, “As he said. 


I said, "A husband finds another man with his wife, Can the 


husband kill him 


Abmad said, “If the husband brings witnesses that he found 


this man with his wife in his house, then the man’s blood can be 


shed with impunity (yahduru damahu), even if the husband had 


{only} two witnesses 


Ishaq said, “As he said. 


I said, “If a man commits adultery with a woman, then neither 


his son nor his father can marry her 
Ahmad said, “That is the way it is 
Isbaq said, "As he said 
I said to Abmad, “If a man owns two slave sisters and has 
intercourse with one of them and then gives her in marriage to 
another man, can he have intercourse with the other one 

He said, 


having 


ans of a marriage that makes 


Yes, if he has eliminated the possibility 
her fc 
1 sa 
He said 


bidden to him 


What if she is divorced and so is returned to him’ 


He does not have intercourse with either one of 


other 
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them until he has made the body of the other forbidden to 
himself 

Ishaq said, “As he said in both sit 
eliminate the possibility of having intercourse with one of them. 
who buys a stolen fe 
has intercourse with her and she becomes 


ions, because he must 


was asked about a 


male slave 
pregnant by him, He was asked what happens if her owner 
pears, He said that the owne 


wen the price of the female 


slave because 
Ahmad said, “The female slave is returned to her original 


in this case, his property has been} destroyed.” 


the new owner ransoms his child slave for slave 
Ishaq sac, “As he said. 


1 says to his wife, "You are divorced like 


one thousand [divorces] 
He [Abmad)] said 
1 said, "(What if) a man swears [something silently), but says 
aloud something other than that which he was thinking and in 
tended to say 


Ahmad said, "Ido 


I think that means three [divorces] 


1 know 


nd he said, “I prefer that the statement in 


His oath is in accordance with his intentions, be- 

a mistake in speaking 

Does a woman nurse a child for more than two years 
Ahmad said, “No, it is reprehensible.” Then he adduced as 

proof the hadith of “Alqama, He said [also] 

revealed [something on nursing) 


The Qur’in has 


Ishaq said, 


As he said, because nursing is not lawful for more 
than two years," 

» 1 said, “What if # man’s wife asks him for a divorce and he 

then begins to beat her and say 

Abmad said, "This is legally binding for him, because it is sa 

Three (things) in which there is no joking 

so that he says 


This is your divorce 


Whoever swears 


thing and thinks another, when he says, “This 
is your divorce, this is your divorce,’ that is valid and she sepa- 
rates from him. 


Isbaq said, "A valid divorce does not result from his sayin, 


her, "This is your divorce,’ while beating her, because this is 
simply an expression on the part of the husband to his wife. He 
says, ‘You want a divorce and my beating you is your divorce 


This has no legal force 


regulations regarding mursing infants 
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£176 L said, "What if a man says to his wife, "You are free 
Abmad said 

triple 
Ishaq said, “Whenever he intends a divorce by his saying, "You 


If this is a divorce statement, I fear that it is 


ure free, then it occurs. But if he does not intend a divorce, then 


it does not occur. If it does occur, it is only in accordance with 


his intention (ie,, single, double, or triple), 


I said to Abmad, “What if a man has four wives and says 10 
them, ‘You are divorced, three times 
He said, “I can think only that they are {all} triply divorced 


him (binna minhu 


Ishaq said, "They are indeed triply divorced from him, unless 
he intended to divide the three divorces among them 

£17 L said, “A man says to his wife, ‘You are divorced whenever 

(kullam 


wish. ‘When you wish’ 1 


you wish,’ or he says, “You are divorced when (idhd) you 


ans that she can take advantage of her 


gle divorce). ‘Whenever you wish’ 


option once (ie., for a si 

means she can divorce herself between one and three times. 
Abmad said, “Correct, as long as he has not had intercourse 

with her. Once he has had intercourse with her, she can no 

longer exercise the option of divorcing herself from him 

As he said, unless there has been intercourse 


Ishag said, 


1 said, "{What if} a man says to his wife, "You are divorced if 


(in) you wish’ 

Ahmad said, “If she wishes, then she is divorced when she 
says, "I wish to be divorced [gad shi'tu'l-falag).” This constitutes a 
single divorce 

Ishaq said, "As he said. 

I said, “[What if] 4 man says to his wife, "You are divorced if 
you wish,’ and she says, ‘If my father wishes 

He said, “It has no effect. She has rejected the opportunity 

Abmad said, “Her statement does not have any effect." 


I said, “Has she rejected the opportunity (to divorce herself 
from her husband]? 
He said, "Yes 
Ishaq said, "As he said. 
4179 I said, “Ifa man sells his wife, is she separated from him’ 
Abmad said, “No, but he has done something inexcusable 


something very grave 


Ishaq said, "As he 


11 is not clear whether this is a repeat of Abmad's opinion or the previous statement 
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) I said (to Sufyan}, “What about a man who divorces his wife 
and then is asked whether he plans to return to her? (What if] 
he says, ‘I have not divorced her and I want to return to her 
and if | wanted to return to her, | would not have divorced her 
id he intends by all that a divorce 

He said, "It has no effect 

Abmad said, “Nothing happens in this case 


Ishaq said, “It is in acec 


ce with what the man said, be- 


cause the legal effects (of whatever he says] are in acc 
with the man’s intention.” 

1 Tsaid {to Sufyan}, "What if a 
birth to a girl, you are divorced, 


an says to his wife, "If you give 
and if you give birth to a 
you are divorced doubly’? Then she gives birth t 1. then to 
If she gives birth to the girl first, then she is divorced 
singly, but no divorce occurs when she gives birth to a boy be- 


cause she, when she actually gives birth to the boy, is separated 


a boy 


from her husband and her ‘ida is over, and she herself may be 
asked for her hand in mar 
a girl and her husband 
He said, “If he does that, she is triply divorced and is not law 
ful to him until she has been m 
Abad said 
tion,” and he did not at all agree with the problem as I had re 
lated it to him, He said it was in accordance with the intention 


. [But] what if she gives birth to 


urns to her before the boy is born: 


ied to another man.” 


It is in accordance with the husband's inten: 


of the husband, for he meant by that a single divorce 
Isbiiq said, “As he said.” 
If a woman Is divorced singly and then menstruates 
once or twice and then her husband returns to her but divorces 
her again before having intercourse with her, is her *idda started 
all over again? 
Abmad sai 


Ishaq said 
H] 


Yes it is. 
As he said 
Is the witnessing of one man and two women legally 
valid in cases of divorce 

Abmad said, 


Ishaq said, 


No, by God, it is not 


Yes, it is 


I said, “Sufyan said the following concerning a man who dit 
Vorces a woman singly, and the woman then gives birth two years 


later. He said 


‘She is his wife, because pregnancy can result only 


However, see Ibe Manbal, Mumad, 2:35, for a 


questions of nursing and 
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from intercourse. If she gives birth in less than two years, she 
then has the right to herself. If she gives birth in more than two 
years, the child belongs to the [former] husband, 
ains (upon giving birth] separated from him 

Abmad said, 
to the [former] husba 


and she re 


If she gives birth after two years, the child be 


id, and she remains separated from 


iq said, “As he said 

id, “Sufyan said the following concerning a man who mar 
woman who has a son by a previous marriage and then the 
hild in ur after 
this marriage]. he need not make him an heir, unless definite 


ies: ‘If she gives birth t six months 


proof {can be established that the child is his} 
Abmad said, 


learn whether she is pregnant), but if he does not and she gives 


He can withhold himself from his wife (ie., to 
birth in more than six months, I do not know whether or not be 
is the child's father 

Ishq said, “If it is in [under] six months, then the matter is as 
Sufyan said. 
Sulyan g 


an opinion about a man who has inter 


course with his wife, but then two years pass during which he 


does not have intercourse with her, Then he divorces her singly 
He was asked whether the man could {under these circum 
stances} return to his wife or inherit from her, and he said that 
he could do neither 

Abmad said, 
heritance prevail between the two of them, and she 


idda [if he dive 


He can return to her, and mutual rights of in- 
just wait an 


es her singly], once the door has been locked 


and the « » drawn. For then the same obligations prevail 
between them that would prevail if there had been intercourse 
(ie., during this two-year period).” 

I said, “Sufyan said, “They do not relate that there is any harm 


in « man’s divorcing his menstruating wife before having had 


intercourse with her, for then she need not wait an ‘idda because 
of having been married to him 
Abmas 
Isbaq said, 
havir 
it is like what Sufyan said. 


said, "I do not approve of this. 
A man’s divorcin| 


his menstruating wife before 


intercourse with her is not at all what Ibn ‘Umar related, 


1 said, “If a man who is ill divorces his wife before having 


intercourse with her, mutual rights of inheritance do not prevail 


between them, 
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Abmad said, 
and she waits an ‘idda, for such a man is te 
Ishaq said, “ 
Sufyan said that slave women, Christian women, and 


Full rights of inheritance prevail between them 
ivally ill (firdr.” 


I said, 


Jewish women all receive a compensatory gift from a fre 


nan 
when they are divorced. 

Abmad said, 
when she is divorced, if her husband b 


Every divorcée receives a compensatory 


s not had interee 


location for her 
n who bas put his wife’s 
and does not know what 
bout it, [He was asked whether] the husband 


with her and has not otherwise made 
d about] am 
er into the hands of another ma 
at man has done 


nufyin was ask: 


has the right to have intercourse with his wife before he finds 
out what her status is. He said, "Yes." 
Ahmad said, "No, he should not have intercourse with her 


until he knows what her status is 
Isbiiq said, “As he said, 

I said, “Are a ma 

ter is in your h 


Abmad said, 


‘Choose!’ and ‘Your 


's saying to his wife 


nds’ the same? 


No. When a man says to his wife, ‘Your matter 
is in your hands decides what her status is to be. But 
when he says, ‘Che A she chooses herself, that counts as a 
single divorce, and he has the right to return to her 

Isbiiq said, 


then sh 


No, the two formulas are the same if he intends 
he intends by 
And if he had no certain intention, nothing 
happens, (as] if he were to say, 
something, 

Isa 


by putting his wife's matter into her hands w 


telling her to choose 
I give you the chy 


of eating 


d, "What about a man whose wife gave him o1 


e thousand 
If she chooses 


dirhams in return for his saying to her, ‘Choose! 
her hush 
Ahmad said, 


nd, does he return the thousand dirhams to her 

He does not return anything to her, and what 
ever she has effected for him is incumbent upon him, even if she 
has gi 


ted herself a divorce. Furthe 


the nat 


of the divorce 
is in accordance with whatever she bas uttered concerning it,” 

Ishaq said, “It is.as he said,” 

I sai at if a man said to his wife cither 
‘Choose!’ or ‘Go!’ or 'Your matter is in your hands, or “Join (your 
people!’ or ‘Get out!” the legal consequences of the hus! 
statement ate in accordance with his intention. He is ask 
it, and if he meant a divorce 


‘Sufyan said 


then a divorce occurs and if hi 
not, then nothing happens.” 
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Abmad said, “I am afraid that each of these statements pro: 
since it is uttered harshly, like a man’s 


saying to his wife that she is khaliya, hariya, or baPina. 


a triple divorce 


In accordance with what Sufyan said, the legal 


consequences of these statements reflect the husbands inten: 


Ishaq said, 


tion, because they are expressions that resemble divorce expres. 
sions, and in cases where a man employs such expressions they 


are understood on the basis of what he intended. 


I said, “If a man puts his wife's matter into the hands of two 
men and one of them divorces her triply and the other singly. 


that is not permissible 


Abmad said, “They concur on a single divorce 
Ishaq said, “As he said.” 
1 said, "Sufyan said that if a man says to his wife, "You are 
forbidden to me (anti Salaiya hariim),’ the statement can be con: 


strued in three ways; (First,] if he intended by his statement a 
if he intended an oath, then 


1 if he intended neither a divorce nor an 


divorce, then it counts as a divorce 


oath, then his statement is a falsehood.” 
Abmad said. 


sibilities make necessary expiation for the oath of sihdr 


Aba Hanifa’s doctrine is that all of these pos. 


Ishaq said, “When a husband does not mean by a hardm state 


ment an oath, then it is not an oath, but it makes his wife forbid 


den to him in accordance with his intention; it counts as a triple 


divorce if he intends it as such, or as less than a triple divorce if 
he intends it as such. 

1 said, “Sufyan said that if a husband says to his wife, ‘You are 

ased (bariya) from me, and he intended by this statement 
two divorces, it counts as a single or a triple divorce 

Abmad said, “1 am afraid that it is a triple divorce 

Isbiq said, “It counts as the husband intended it to; if he in 
tended a single definite divorce, then it is; if double, then it is 
and so on. 

L asked whether it were reprehensible for a woman to per 
form the pilgrimage during her ‘idda 

Abmad replied, “There is no harm in it 

Ishaq said, “It is as he said, when she is waiting her ‘idda fol 
lowing a divorce with be 

I said, “Sufyan said that when a man divorces his wife triply 
while ill, then recovers, and then dies, his wife inherits from 
him, but if she dies, he does not inherit from her. Is that correct 
or not? 
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Abmad said, "Yes, itis as he said 

Ishaq said, 
minally ill and the woman was not. 

I said, "When a man divorces his wife singly or doubly while 
ill, then recovers during her ‘dda, then divorces her a third 
time, the couple do not inherit from each other 

Abmad said, 

Ishaq said, 

I said, "I 


As he said, because the man in this case was ter- 


Yes [this is correct 

As he satid 

ns that if he had divorced her singly or dou: 

bly while healthy, and then he became ill and divorced her a third 

time and died during her “dd n him 
Ahmad said, “Yes, she would inherit from him after the end 

of her tidda 
Ishaq said, 
I said 


triply, another doubly, a 


she would inherit fro 


As he said 
What if a man has four wives and divorces one of them 
d another singly and then dies, without 


it being known which of the 
sid that all of them inherit from him. 
They draw lots 


1 was divorced triply, which doubly, 
or which singly? [Sufyan| 
Abinad said ind whichever one loses does 
not inherit 
Ishaq sai 
1 said, "Wh. 


man and convert 


As he said 
if a Christ 
to Ish 
The couple are separated 


8 woman is married to a Christian 


Abmad said, 
1 
waiting her ‘idda’ 
Abmad said 

ried to her," 


id, “What if her husband converts to Islam while she is 
Then her husband has the right to remain mar 
Isbiiq said, “As Abmad said. As for the M. 
converts to Islam and her Magian husband does not and a Mus 


lim man marries her with the consent of her wali, th 
without a judge (hakim) separating her from her Magia 


band, unless the marriage takes pl 


Then it 


e during her “dda 


is not valid, But if her ‘idda ends, and the Magian man has not 


converted to Islam, then what was between them is over, and 
whoever wishes may marry her in a valid marriage with a wall 
and witnesses. 

[Ishaq saicl,) "But if the Ma 
wife converts to Islam, 


» husband is absent when his 


and he does not know of her conversion 
then she waits until he learns of it, because possibly he will wish 
to convert to Islam out of a desire to re 


ain married to her. If 


he does convert during her main married on 


ida, then they n 
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the basis of their previous marriage. They do not need to 
remarry 

Ishiiq said, “A Magian is married to a Magian woman for five 
months before she converts to Islam, Then a Muslim marries 
her, and she gives birth exactly nine months after the Magian 
has had interc ims the child 


urse with her. Then the Magian « 


and the Muslim claims the child is his. 11 case the 
Magian 


The reason for this solution is the well 


child belongs to the and he is a Muslim because his 
mother is a Muslim: 
known fact that women do not give birth in four months, In this 
instance the woman spent four months with her Muslim hus: 


band, so his claim is not valid and the claim of the Magian takes 


precedence because of our certainty that she became pregnant 
when she was his possession. We make the child Muslim because 


his mother is. A child of mixed parentage is always a Muslim: 


the sunna has stipulated (nasyaf) that, on the authority of ‘Umar 
b. al-Khattab and ‘Umar b. ‘Abd alAziz, And the same thing 
has been related on the authority of the Prophet in the story 


about Rafié b. Sinan when he converted to Islam and his wife 


refused to, 
What if a woman menstruates once during [the perio 
of her “dd 
idda then reckoned in terms of menstrual periods 

He [Abr 


menstrual periods 


which she is reckoning in terms of] months, is her 


ad] said, “Then her ‘dda is reckoned in terms of 


Ishaq said, “As he said. 
y203 I said, “For how long does a slave fast to expiate an oath of 
Ahmad said, “He fasts for two months. 
Ishaq said, “He spoke correctly, for it is not a question of 
#204 I said, “What about the 5 of Tawas on the authority of 


Ton ‘Abbas that during the lifetim 
vorce could be based on a single one 

He [Abmad] said, Abbas re- 
Jated opinions contrary to what Tawas said. Further Sa‘id b, Juv 


of the Prophet, a triple di 


All of the companions of Ibn 


See Abo Dawnd, Sunan, 2:226-227. for this story: Rafit and his wife had a daugh 

When the wife refused to convert. the Prophet placed the girl berween and 
10 call her, They did s0, and the gurl at first turned toward Ih her 
when the Prophet asked God t guide her, the git! turned toward Rafi, whe 

n kept her 

Ibn Rahwayl thinks the period of it is halved for a slave. See above, 1K 53. 
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bair and Mujahid and Nafit related on the authority of Ibn ‘Ab- 
bas contrary to that—to his saying, ... ° [As for] Fatima bt. Qais, 
she was divorced triply in accordance with what both al-Sha‘bi 
and Ibn ‘Umar related on the authority of the Prophet concern 
ing the man who divorces his wife triply: He [the Prophet} said, 
Until you have had intercourse 

I said to Abmad, "Is this connected [with the hadith]? 

He said, "No, only Tawas related that 

Isbaq said, “The hadith of Ibn ‘Abbas on the authority of the 
Prophet concerning divorce was not related by any of the Cor 


panions in a version contrary to Tawds’s, rather they related 
what the Prophet said without explaining whether the woman 
h whom her husband had or had not 


had intercourse. If ‘TAwds's version is considered in terms of 


being divorced was one w 


woman whose husband has not had intercourse with her, then it 
Ib As for the hadith of Fa- 
tima, it is not clear whether her husband divorced her triply with 
a single utterance; nor does it say in Ibn ‘Umar's hadith ‘until 
the divorce is triple.’ We consider the hadith of Ta 


was in terms of the woman whose hush: 


is not contrary to Abbis's versic 


intercou! 


nd has not ha 


course with her because of what ‘Ikrima related on the a ity 
of Ibn ‘Abbas, distinguishing between the two of them, and what 


Amr related on the authority of Jabir 


nd "Awd? concerning the 
woman whose husband has not had intercourse with her: "Triple 


divorce is “ 


single one 
I said, “What about His saying, £m that which 
concerning your troth with women (2:235)?” I asked him what a 


ye prroclarm 


man was permitted to 

He [Abmad] replied, “A x 
or, ‘You are charming,’ or, ’M: 
ot ask for her hand explicitly.” 


may say, "You are very beautiful 
you find good, God willing,” but 


The Arabic tex 
divorce after a marriage contract has bee 
i 


for divorce be 


this response is difficult, but it seems to combine two issues 
peluded and bef 
nce. See Aba Dawad, Su 


ye has taken 


place, and u ce pronounced all at 


¢ is single and de 


triple. The scholars mentioned here are also whi 


dds. Aba Dawa, in 


additions, includes a tradition with an dndal from Taw 


the authority of Ihe *Abhds 


that during the lifetime of the Prophet, the caliphate of AbG Bakr. and the first two 


years of the caliphate of "Umar, three divorces were pronounced all at once. See also 


Jama, 8: 243, for dis 


Tho Hanbal, Musad, 1:314, for the same trae id Ibe 


cussion of this issite 


ction with 2:284 1 refer bo asking the hand 
See Bell, Commentary, 1:49, and Burton, 


ow in marr 
wrees, p63. 
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Ishaq said, “As he said. 
§206 I said, “Sufyan was asked about a man who marries a woman 
during her ‘idda. He said th 


t in this case, if she gives birth, the 


child belongs to her first husband, He was asked whether this 


the case even if the child was born a year later. He said it 
was. He was asked if it was the case even if the child was born 
two years later, and he said that it was. 

Abmad said, “Yes, (this is correct] as long as the ending of her 


dda was not firmly established. 


Ishag said, "As he said. 
#207 I said, "What about a woman who is with her husband and 
bears his child, then says that she wants to nurse the child and 


her husband says no? Does he have the right to his child so that 


he has the right to look for a wet nurse 


Abmad said, “She has the right to her child. (Further,] if she 
refuses (to nurse it}, he cannot force her to, and if ye make diff 
culties for one another (65:6). then he should look into what the 


appropriate compensation would be for her [for a wet nurse] te 
nurse [the child] and pay it to her. That is what she is owed in 
a divorce 

Ishaq said, "I is as Abmad said 


W208 L said he said: "Sulydn was asked what he thought about a 
man who says to his wife, ‘You are divorced like this house,’ He 
said that this constituted # single divorce and the man had the 
right to his wife. He was (asked what the situation would be} if 
the man had intended a triple divorce. He replied that it was a 


single divorce 


Ahmad said, “When his intention toward her is hostile, in the 


sense that he wants her to be permanently separated from him, 


then this is a triple divorce, But when he says it to be vehement 


or severe, then it is a single divorce, unless he says, ‘You are 


a, then I fear that his statement pro- 
duces a triple di 


Ishaq said, “Whenever a man says anything of that kind, his 


statement is understood in accordance with what he intended, 


woman in quest and wh ind that her 


she is 


nursing their mat an 64:6. Bell says of the phrase 
Hanbal quotes here that ple “are to arrange if possible 
for the mother to wckle fi fd reward, but if they cannot 


ther woman may be eu suckle it, at the father’ charge” (Bell, Commentary, 
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so he is asked to swear with regard to what his intention was at 
the time he spoke 

I said, “{What ak 
hist by means of 3 


out] a man who repudiates a female slave of 
Mir? He [Sufyan] said, 


This is an instance of 


hdr.” 

Ahmad said, "No, it cannot be an instance of zihdr, unless he 
has repudiated a wife. 
As he said. 

T heard him [SufySn} say that if a man 
a woman when he is in a state of ihrdm, or she is menstruating, 


or it is Ramadan, and then she claims that sexual intercours 


Ishaq saicl 
I said he said 


occurred, she obliges him to pay the dower 
Ab 


curtain drawn. 


d said, "[Yes,] when the door has been locked and the 


Ishaq said, “Locking the door and di do not 


the dower w 
aused by Ramadan, m 


wing the curt 


oblige a husband to pa npediment 


to sexual intercourse nstruation, OF 
thram. 

I said, 
‘You are divorced 
talig) 
vorces and he said that they 
straightforward speech. Lasked 


Sufyan was asked about an 


who says to his wife, 


indeed ye bal anti 


re divorced (ants jal: 
these stat 
id, that anti félig, bal anti paliq was 
nt 


He was asked whet! nents created two di 


bout the effect of the state 


bal anti falig, and he said (in itself} it constituted a single divorce 
As he said, 
Sufyan said 


Ishaq said 


1 said, 


the divorce procedures for the wam 
u 


al-walad and the mudabbara are the same as th slave 
Also, they wait the 
divorced 

Abmad said, “That is correct 

Ishq said, “As he said. 

I said, “Sufyan said that if a bust 
wife without her knowing that shi 


same ‘idda whether they are w 


lowed or 


option of choosing to 
dr), she is asked to swear that she 
did not know of this option during intercourse. If she sv 


be separated from him (al-kh 


s she 


did not, then she is given the option of separating from him 
If she did know of her option, she has last it by the act of 
intercourse 

Abmad said, “If her husband has had intercourse with her 


the wife in question no longer I from 


s the option of separatin 
dless of whether she was aware of her option before 
the act of intercourse 


him, regs 
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Isbaq said, “As Sufyan said 


1 said, “Sufyan said that when a female slave is manumitted 
she is given the option of remaining with her master, whether 
he be a slave or a free man. If she chooses herself and her master 
has not had intercourse with her, then she receives no dower 
because she is the one who initiated the separation. But if she 
But the 


chooses her hushand, then she does receive a dower 


dower belongs to her master when a female slave m: 


ther, if her husband or owner has had intercourse with her, the 
dower, if she chooses to stay with him, belongs to her master 
Abmad said, 


longs to her master 


‘When she is a slave, her dower immediately be 
If she is owned by a free man, fakhyir is not 
applicable to her 

As Abmad said. 

Sufyan said 


Ishaq sail 


I said, When a female slave is manumitted and 


nd there (/F majli 


she knows then 


isiha) that she has the option 
of separating from her husband] but does not choose to exer 


cise her option immediately, she loses it 


Abmad said, “Her option lasts as long as her husband has not 
had intercourse with her 

I said, “Umar said that if a bedouin marries a slave, his chil 
dren do not become slaves, he ransoms them, 

Abmad said, “1 do not say anything about the bedouin, There 


Then he mentioned 
Mustaliq when the Prophet manu 


has been disagreement about this matter 


the hadith about the sons 


mitted them, and he mentioned the hadith about “A*isha when it 


was her duty (‘alaihd) to manumit four of [those] who were 


emancipated from among the sons of Isma'll 


Ishaq said, “As Sufyin said, because ‘Umar said, ‘A bedouin 
does not own chattels (mild).’ Umar held that the children [in such 
an instance] should be ransomed, and this is the obvious truth 


I said, “He [Sufyan) said that ‘Umar said, “The sons of a m 
are slaves 


Abmad said, “As for the 


about him that his children are slaves if he hai 


maula, there is no disagreement 
been married, 
unless, 


1 said 
stolen female slave 


Sufyan said the following about a man who buys a 


and has intercourse with her, and then she 


becomes pregn 


nt: ‘Her [original] owner is owed her price, be 
cause [in this case his property has been] destroyed. 
Abmad said, “Any children belong to the buyer because he 


[bough in good faith and] was deceived, and he should not have 
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to ransom them. Further, the slave is returned to her origina 
owner, and the buyer pays an indemnity (al-‘ugr) for having h 
illicit sexual relations with her 

I said, 


He said, 


As a dower? 


Yes, and the buyer has recourse against the one who 


deceived him 
Ishaq said 
I said, “Sufyan said the following about a man who marries a 
ale slave and then her owners say, ‘She will work by day, and 
[Sufy ) "Her husband 
must maintain her as long as she stays w 
Almiad saicl 
long as she remains with him, that is at night, and the condition 


Just as he said, 


we will send her to you at night 


There is no escape from his m: 


ning her as 


(ie., that she work by day) is not faulty 
Ishaq said this [contract] 


is valid, since it neither forbade what is allowed nor allowed what 


As he said, because the condition 


is forbidden 
‘Sufyan said that when a man wishes to give his female 
age and he has not had intercourse with her, then 


let him give her in marriage without it being 
to wait an ‘ida. Further, if he sells her, the buye 


ays her [right 


il said, “This is sound, 
As he said.” 


Sufyan said that when a man gives his wmm al-walad in 


Isbagq said 
I said, 
marriage 
menstrual period. ‘Then if he gives her in marriage and her hus 
band has intercourse with her and dies, she waits an ‘ida be 
cause of his death and then returns t 
Abmad said, “As he said. 
Ishaq said, “As he said. 
1 said, “Sufyan' was asked about am 


he does so only after he has waited an istibrd of one 


her master 


in who gives his umm al 


walad in marriage before waiting an istibri” of one menstrual pe 


riod and then dies before her husband has had intercourse with 
from her before he has had 


intercourse with her. [He said that] she need not wa 


her, and then her husband separat 
an ‘Sidda 


either on account of her husband or on account of her master 
Ahmad said, “As he said." 
Ishaq said, “As he said, 
Ahmad said, "However, if her husband dies before having in- 
tercourse with her, she does not inherit from him, but she is 


entitled to her entire dower, and she waits an ‘ida of wo 
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months and five days. Further, if her late husband did not fix 
the amount of her dower, she receives a fair dower for a woman 
of her status. The same would hold true for the mudabbara and 
the muhdtaba 


Ishaq said, “As 


irs I said, “Sufyan said, ‘When a man dies leaving behind a con: 
cubine who has borne him children (Le., an umm al-walad) and 
who is menstruating at the time of his death, this menstrual pe- 
riod does not count toward an “dda. She must wait three addi: 
tional menstrual periods. She may go out, use perfume, and be 


sought in marriage, but she may not be given in marriage until 
she has completed three menstrual periods. 


Abmad said, “She waits an ‘idda of one menstrual period, be 


cause she is neither a divorcée nor a widow, Since she is a slave 
there should be an istibr® of one menstrual period; an Sidda is 
not required of her. She may go out, use perfume, and be 
sought in marriage, but she cannot marry until she has com: 
pleted one menstrual period. 

Ishaq said, “She waits an *idda of four months and ten days, 


f her master has made her a free woman 
Amr b. aly. 


because the death 


This is in accordance with) the hadith of 


fea I said, "Sufyan said, ‘When a man gives his umm al-walad in 
marriage and then her master dies before her husband has had 
intercourse with her, she is given a choice (khuyyirat). If she 
chooses herself, she receives no dower, nor does her master (i.¢ 


his estate). If she chooses her husband, then her master receives 
Further 


before her master died, she is given the sar 


the dower if her husband had intercourse with her 


dower belongs to her master 


Abmad saiel, "Yes, as he said, 


Ishaq said, “As he said. 


I said, “I asked Sufydn® about a man who marries a wornan 
who has become pregnant because of {her having been taken 
into} captivity or because illicit relations [have been imposed 
upon] her: [I asked], ‘Is his marriage valid?’ Sufyan replied, 
The couple are separated. 

Ahmad said, “Good 

Ishaq said, "As he said 


Abmad said, "But that is not a divorce 
birth, if the man in question wishes, he may seek her hand in 
marriage if he has not had intercourse with her. But, if he has 


had intercourse with her, they are separated, she receives a 


When she has given 
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1, if he wishes he may seek 


dower, and they are punished, Th 
her hand after she has given birth and waited an ‘idda of an 
appropriate length from her last husband. 

Ahmad said, “But if she is not pregnant and married during 
her Sidda, she and her husband are separated, she receives a 
dower as compensation for his having had intercourse with her, 
and the two of them are punished. Further, if she has given 
birth from having had intercourse with the second (i.e., illegal} 
husbi » six months after she has had intercourse 
n the child, 
physiognomists are called and the child is given to his father.” 

I said, “On behalf of whom does she wait this ‘idda which ends 
with her giving birth 

He said, “This is the sidda on bebalf of the p 
established as the child's £ 
ditional “dda of three 
intercourse with two people 

Ishaq said, “As he said, Indeed, the wo of them are punished 
if they knew she was still » 
intercourse}. 

I said, “Sufyan said, ‘W 
at), or she is given as a charitable gift (yusaddaqu bihd), or a man 
with her until 
e sells a female 
it or any other 
son, he does not have intercourse with her until he has waited 
period of istibra? if her new owner had in fact taken possession 


more thi 


with him, then the ebild is his, If both husbands ¢ 


as been 
nad 
rual periods, because she has had 


er, Then she must 


ing an Sdda (when they had 


woman is given toa man (wuhib 


inherits or buys her, he may not have inu 
he has waited a period of istibra”, Further, when 
slave and she is returned to him because of a 


id, “What he said is excellent. 
id, “As he said 

I said, “Al-Hasa 
slave while she is menstruating, he (i.c., al-b 
equ. 
said, ‘Our companions used to say, "Until she menstruates an. 


said that whenever a man buys a female 


with that menstrual period (as an a 


1c istibriP, but) Sufy 


other complete menstrual period. 
Ahm. 
sound 


(said, "This is sound; that is, Sufyin’s doctrine is 


Ishaq said, “What we choose {in this case] is what al-Hasan 
said: ‘I man buys a female slave while she is menstruating 
both the seller and the buyer should be satisfied with that men. 
strual period. 
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1 said, “Sufyan said that when he buys her from a woman, a 
man should still wait a period of istibra?, because it is the suuna 
for him to do so.” 

Ahmad said, "Good 

Ishaq said, “As he said. 


L asked, "What if a man buys a female slave who does not 
menstruate 

Abmad said, “He waits an istibriP of three months 

Ishaq said, “As he said. 


I said, “Sufyan said, When a man buys a female slave who is 


of an age t menstruate but does not do so, then this constitutes 


a fault for which she is returned to the person who sold her 
to him 

Abmad said, “This is a fault for which she is returned 

Isbiiq said, “As he said. 

1 Sufyan said, ‘When an 
who is past the norn 


an buys an old female slave 


al age of menstruation, he must wait an 
ne-half 
ner kiss her nor have 


iaibnP of three months, but, if he wishes, one and 


months, and (during this time] he may ne 


sexual cor 


act with her, because the suina concerning one who 


buys a female slave is that he must wait an istibra?, Even if she is 


among those who can be expected neither to menstruate not to 
give berth, he must still wait an sscibrd’ 

Abmad said, “He waits an istibrd? of three months, because 
pregnancy does not become evident in less than three months, 
and the rest is as he said 

Ish. 


said, “The solution in that situation is that he wait an 


Je slave [Who does not menstru: 


ate]. whether she is old, or you 
th 


sand hence just approaching 


age when she might be expected to menstruate. If she does 


struate, but for some reason her menstruation is in abey 


ance, then he waits an istibri of three months because pregnancy 
does not become evident in less than three months, Al-Walid b, 
Muslim informed me of this on the authority of al~Auza on the 
authority of al-Zubrt 


I said, “Sufyan said, and he was one of those among the schol. 
ars (aht 
bought a young female slave, one considered too youn; 


ilm) whose opinion was sought, that when a man 


ual intercourse, that it was not necessary for her to wait an ‘idda 
He said, ‘What I prefer when a man buys a female sla 


young for intercourse is that her new owner should neith 


© 100 


+ kiss 
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her nor have sexual contact with her, until he has waited a pe 
riod of inibr@ on her behalf, in accordance with the sunna (com 
cerning female slaves}, 
Abn ‘What Sufyan said is excellent 
Ishaq said, “There is no harm in his kissin 
sexual co 


aed said, 


her and having 


‘act with her, because she is among those whom one 


need not fear having to return to her previous owner because of 


ancy. Further we see no harm in kissing and having sexual 


pre 
contact with a mature female slave before the period of istibra? is 
ith of Ibn ‘Umar 


‘over, in accordance with the ha 
I 


who is of an appropriate 


mut a man who buys a female slave 


Sutyan was asked ati 
ye for menstruation, but who has not 
There are tho 


owner should not approach her for two years 


yet menstruated. He said, who say that her 
the longest pos 
sible ime in which women give birth—or until she menstruates 

Abmad said, 
it be ascertained that she is not pregnant, he should wait an iti 
bra of three months 

Ishaq said, "As Abmad said 

I said, "Al-Hasan said co 
‘You are divorced in shd® Allah, 


quences for him, But Sufyan, when asked about this, did not 


‘Since what is wanted from the situation is that 


n who says to his wife, 


that this divorce has legal conse- 


ve an opinion on it 


Abmad said, "I too do not give an opinion on this matter 


I said, “Why 
He said, "Divorce is not an oath. 
I said, “Is the same true of manumission 


Yes, if an 
ruse (Jahayyul) in his statement, then he should exp 


Ahmad saicl, 


means in either case to employ a 
te his oath, 
and return to his wife or countermand his manutnission, 

said, P Allah, 
ther manumission nor divorce takes place 
though [statem 


His having said "in avails him, and nei 


This is because, even 


3 of] divoree and manumission do not have 
the significance of oaths, they are actions on a man’s part pre 
ceded by a niyya concerning them—whieh is that neither divor 
nor martumission should take place, be 
cluded “in shd* Allah. 


Ishiq continued, 


¢ his statements in: 


As for the matter of saying ‘in sha? AllAN’ as 
4 Iraq 
and those of the Iraqis who followed 
i and the likes of him, and, from the 


nd his like, held that divorce does oc 


part of a divorce statement, the scholars of Madina 
have disagreed on it. Malik 
him such as thn Abt La 
scholars of Syria, Auza% 
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cur when a divorce statement is accompanied by the statement 


‘in shi? Allah, anc a man's saying ‘in sha? Allah’ is of no avail 
Further, they held, as far as we know, and God knows best, that 
divorce is an action, and that istithnd is [valid] only in oaths. 


Among those who preceded them in their doctrine are [scholars] 
like Sa‘id b. al-Musaiyab and those who came after him 
Those who think that 


Ibrahim and Tawas and the 


ithnd? is valid are [scholars] such as 


al. 
Thawri, who followed them and adopted their doctrine. They 


like (wanuganiihim), includi 


were of the opinion that shunyd in divorce is valid, and this is the 


doctrine we support: th 


unyd, even though it be, as they have 
claimed, (valid only) in oaths and not in actions, has this inter 
a) represents the wish of the swearer, And the 
prior [to it] from his 
rding divorce is that it oc 


pretation, It [th 


import of his speech is based on what ¥ 


wish, And the general (doctrine) re 


curs only on the basis of wishes after [which] take place the ut 
h them. There 
Allah,’ we know 


that what he has shown from the dhunyd is that his wish is that he 


terances which express the wishes and agree w 


fore when a You are divorced i sha’ 


not be divorced, and the matter is in accordance with what he 


wishes. This is the better of the two doctrines in our opinion, 
and God knows best 
1 said, “Al-Hasan said concerni a slave who runs away and 


who has a wife, that this constitutes a separation [of the couple} 
Abmad said. ft 
nor a charitable donation, nor an inheritance, unless the slave is 


It is neither a separation, nor a sale, nor a 


manumitted. Bur if the wife has been manumitted and was the 


property of a slave, she is given a choice and if she chooses her 


self, then that is a separation; anything other than that is nota 
separati 


Ishi 


d, "As he said 


‘ 1 said, "Sufyan said, ‘When two unbelievers are married and 
then convert to Islam, they remain married.” He (also) said, "The 
one who is still an unbeliever is given the opportunity to convert 
and if he refuses, the couple are separated, But if he accepts 
Islam subsequently, nothing is required except a new marriage 
contract 

Abmad said, "No, her husband has the right to her if he ac 
cepts Islam during her ‘idda 
Ton Rahwayh seems to make th here that a husband's divorce és based upon 
his intent divorce, and if he absticates formulatiny boy ate 
ing wo shift responsibility to Gad, his divorce 1s not valid 
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Ishaq said, “As Abmad said. 
Ishaq was asked about a Magian who marries a minor Magian 
girl, then converts to Islam before having intercourse with her 
and then dies before she attains her majority. 
with the mar- 


riage contract, but the couple do not inherit from each other 


He said, "She receives the dower commensur 


He was asked, “What if the Magian girl converted to Islam 
during her Yidda 


He said, “She is a minor with no understanding of Islam. But 
if she is a major and converts before his inheritance is divided 
up, then she should receive her portion of the inheritance both 
before o after her ‘idda has ended. 

1 said, “ALHasan said concerning [first] a Christian woman 


who converts to Islam, but whose husband remains Christian, or 


{second,]  Magian woman married to a Magian man who ac 
and has had intercourse with her 


cepts Islam before her hu 


and he does not accept Islam, that [neither of the two women} 


receives a dower. Sufyin said, as did other scholars (fuga 


that each woman receives half of the dower, even if her husband 


has not had intercourse with her, because she invited him to 
convert to Islam and he refused 

Ahmad said, “[These two women} receive nothing. 

Ishaq said, “As he said 

1 said, "AbSha‘bi said that every separation was a divorce, Su 
fyain said, “What we prefer is that when a sep 


on originates 
with the wife, it bas no legal validity, but if it originates with the 
husband, itis a divorce 

Abmad said, “Every separation between a man and his wife is 
4 separation without a divorce, unless he has uttered a divorce 
for 


ula} such as his saying, ‘You are divorced,’ or he h 


given 
her a choice (a/-bhiydr), which constitutes a single divorce giving 
him the right to return to her, or he has put her matter into her 


hands, or the hands of another, 0 she either dive 


is divorced by the man into whose hands her husband has put 
her matter. As for fan and giving the female slave a choice, and 
Hdeult and the (question of the} nursing mother (al-mundit), and 
the man who has intercourse with his wife's mother, and every 
thing that makes it incumbent upon a man to separate from his 
wife, these are all 


stances of] separation, and not divorce. 
Isbaq said, “It is as he said, except for a husband's saying to 
his wife, 'Amruki biyadiki’ The consequences of this formula are 


in accordance with the husband's intention, If he meant it to 
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result in a single divorce, then it does; if he meant two, then it is 
two divorces; if he meant that all of her affairs are in her hands, 


then the outcome is whatever she decides (al-gada” ma qadat). 


#280 1 said, “Sufyan was asked about a man who attempts inter 
course with his wife, but does not succeed and then divorces het 
singly. [He was asked) whether he held that the husband could 
return to his wife, He said that the husband could not, I asked 
him about inheritance {in this case], and he said that [mutual 
rights of] inheritance did not prevail [between the couple] 

Ahmad said, “If the door has been locked and the curtain 
drawn, then the husband is in the same situation as one who has 
had intercourse with his wife 

asked, “What if the door has not been locked and the curtain 
has not been drawn 

Abmad replied, “If he has been alone with her [it is assume 
they have had intercourse} 

Isbaq said, “It is as Sufyan said, unless the door has been 
locked and the curtain drawn, and she has no physical condition 
that prevents intercourse 

#231 L said, “Sufyan was asked about [the matter of] a woman when 
she says that her husband is unable to have intercourse with her 
He said, ‘If she is a virgin, women should examine her, but if a 
tha 1 an oath is exacted from the husband as to whether 
he has had intercourse with her 

Abmad said, “This is sound. 

Isb 1, "As he said 

$232 L said, "How long is the ‘idda of the apostate’s wife 


Abmad said, “Three quri 
1 said, “What if he has been killed 
Abmad said 
U said, “What if he repents 

He said, “Then he has the right to her as Jong as she is in ber 


ida 


Then it is four months and ten days 


I said, "To whom does his inheritance go (Le., if he is killed)? 


He said, "He is put to death, and his property is confiscated in 
accordance with the hadith of al-Bara? b. *Azib. 
1 said, “What if he {simply} dies? Then to whom does his in 


heritance go’ 


He said, “The same as if he is put to death 
I said, “What if he escapes 
He said, “Then his property is frozen, 


Isbiq said, “It is as Abmad said, except in the case of his in 
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heritance. His inheritance goes to his Muslim heirs, and the rest 
is as Abmad said 

I said, 
her husband has had intercourse with her, th 


dower and whatever [bond there] was betwe 


Sufyan said that if married woman apostatizes before 

n she receives no 
n the couple is sev 
The same holds true if the husband rather than the wife 


ered, 
apostatizes. 
Abmad sa 


ered, and she receives no dower, because 


1, “Whatever was between them is completely sev- 
here is no ‘ida in this 


case since there has been no intercourse. 
Ishaq said 
1 said, ) apostatizes and then re 
to Islam, her husband can seek her hand with a new dower and 


It is as he said. 


‘Sufyan said, “If a wom. 


a new marriage 
Abn 


she is in her ‘ida 


1, "He has the right to her in any case, as long as 


Ishaq said, “It is as Abmad said 
ss IL said, 


with a female slave of his who then bears him a child. [He was 


Sufyan was asked about a man who has intercourse 
usked what happened if] the man then dies and he has neither 
claimed his ehild nor sold him, Sufyan replied, 
cept the child is legally the responsibility of the man in question. 

Abn The child is definitely his if it is certain that he 
had intercourse with the child's mother 

Ishaq said, “It is as he said, if the man’s having had intercourse 
with the child's mother is definitely established, 


1 do not know, ex- 


The Prophet 


awarded the child to [the master of) the slave in the ease of “Abd 
b. Zama‘a, as well as in other cases, 
4 I said, “Sufyan was asked about a man who says to another, ‘I 


will marry you to my minor daughter if her mother consents. 
1 do not think anything occurs unui the 
presses her consent 
Abmad said, 
Lasked, 
unless so and so disapproves or her mother disapproves 
not think disapproval is the s 


He said, her ex- 


This is sound. 


What if a man says, ‘I will marry you to my daughter 
Ido 


me as consent 


Abmad said, “I prefer in this case that the marriage take 
place.” 

Ishaq said, “In both cases, the consent or disapproval is ascer: 
tained, They are both conditions." * 


In this case, neither condition interferes with the ¢ 


Contract. See also below, 1K 285, 
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Sufyan said in the case of a man who gives his absent 
son in m 


riage, ‘I do not think there are legal consequences, 
s that his son ordered him to do so. 

Abmad said. 
range a 
be legally valid. [It is valid] 
ordered his 


unless he s 


If the man says that his son ordered him to ar 


marriage a ing, I think that the marriage must 


regardless of whether the son has 


to give him in marriage. However, if the son 


disavows the then the father is liable for half the 


It is as Sufyan said, unless the son is a minor, or 


fag 
1 who marries a woman 


Ishaq 

he has indeed asked his father to arrange am 
I said, "Sufyan was asked about a m: 

and then says, ‘I hi 

He said, “I consider the marriage valid 
Abmad said, “Yes. 


Ishaq said, “If he wanted to lie or deceive someone 


for him. 


¢ married a woman who is forbidden to me. 


ge is valid 


yan was asked about a man who gives his minor 

es the dower but then dies without 
The dower is demanded of 
Then if he leaves this obligation undischarged 


son in marriage and gu 


discharging this obligation. He said, 
the son. 
taken f 


it is 
om his inheritance 


and he is held responsible for it out 
of his share 

Abm As he said 

Isbaiq said, “Exactly as he said, 

I said, "What if a man marries a woman who is nursing a son 
has had by another man and she wants to continue nursing 


#238 


her son’ 
Sufyan said. 
Abmad said, “This is what I would say. 
1 said, "Should she abandon her son’ 
Abmi She should find a wet nurse for him. Her hus 
band married her in order to cohabit with her 


‘She cannot nurse him. 


not so that she 
occupy herself with nursing. 


Ishaq said, “As he said,’"* 


I said, “Sufyan said the following about a woman who is mar 


ried and has a daughter and whose husband separates from her 


so she then marries another man and gives birth to another 


daughter 
(e.g.by 2 


When asked what happens if her husband's son 
her 


other woman) wishes to marry his stepsister 
daughter, he replied that there was no harm in the son marrying 
312, 


See Thn Qudama, 9 
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his stepsister from a former or future marriage of a wife of his 
father's, 

Ahmad said 
from a former or future marriage of a w 

Ishaq said, “It is exactly as he said. 
“Sufy ‘When a [slave] woman's body is lawful for 
4 man, so he has intercourse with her, but she is (really still) a 
slave of her former master, then the child she bears is a slave 
and its paternity is definite. 

Abm: This is [an instance} of [a man’s having acted in 
good f The child is his 


“There is no harm in his marrying a stepsister 


of his father's 


1 said 183 


h, but having had) intercourse in error 
and the slave [mother] is returned to her first owner 

Ishaq said, “As he said, 

Abmad was asked about a woman who makes a female slave 
of hers lawful to her son, so he has intercourse with her 

He said, “If he has intercourse with her, he destroys her 
property 

Someone said, “But he manumitted her 

Aby 1 do not know (the answer in this case) 

Ishaq said, “When he has intercourse with her once and she 
becomes pregnant, then that is a case of property destruction. 


ourse with her and she does not be- 


act said, 


However, if he has inte 
come pregnant, then her m: 
Sufya out one man’s witnessing in place of an 
other in cases of divorce. He said, 
Abmad said, “True, Whi 


Ishaq said, “As he said, 


was asked 


I believe it is valid. 
he has said is excellent 


nd that is the case in all legal judy. 
lid, and 


alter- 


ments. One man's witnessing in place of another is 
Shu 1 to consider that valid and to call them th 
nates (al-mabddhil), that is. 

1 said to Abm 
alone with his wife while she was menstruating. He said, ‘She 
receives her full dower 


1, “Sufyan was asked about a man who was 


He was asked whether she would re- 
ceive her full dower even if he were in a state of ihrdm, and he 
said, ‘Even if he were in a state of ifrdm. 

Abmad said, 
drawn 


Ishaq said 


Yes, if the door has been locked and the curtain 


She never receives her dower on the basis of pri 


vacy alone; unless y occurs when she is f 
she is neither fasting nor in a state of idrdm).” 
1 said, “Sufyan was aske 


for the dower of a female slave and then gives this fem: 


(e.g. because 


bout a man who marries 


woman 
slave 
in marriage to one of his male slaves. (He was asked what hap- 
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pens if] the female slave gives birth and the man in question 
He said, 
price of the female slave and half the 


divorces his wife before having intercourse with her 
The wife receives half th 
price of her children. 


Ahmad said, "This is sound. 
[I said.) "Sufyan said that it is not lawful for him to manumit 
the female slave before having intercourse with his wife 


Abmad said, “It is not lawful for him to manumit her (at all), 
because when he married his wife, he made the female slave 
legally hers. 
Sufyain said, "If the female slave in question is lacking some- 
a fault, the [divorcing] husband splits the difference 


the wife whom he is divorcing before intercourse) 


thing or hi 


with her (ie 
If he wishes, he can take half the price [of whatever dower he 
has given his wife}. So if he married her for a piece of land on 
which she has built a house, then he is entitled to 
of the land. Or, if he 


has made into a garr 


of cloth which she 


ried her for a plec 


t, he is entitled to h 


If the price of the 


material, And the san 


is true for similar cases, because [if the 


original object has been altered in any way,] it is [the same as 


the] destruction of property 
Abmad said. 

Ishaq said 
105 Laid 
‘On the day I leave the country, your matter is in your hands, 
Then he leaves secretly without his wife's knowledge. Then after 

that she fi t (he has left). He said, “I do not think any 


This is sound. 
As he said. 
“Sufyan was asked about a man who says to his wife 


ds out th 


thing happens in this case 

said, “Her matter is in her hands whether he leaves 
secretly or openly. If he has put her matter into her hands, it is 
in her hands, as long as he has not had intercourse with her, in 


accordance with the hadith of Zaid. 

‘Her matter is in her hands when he leaves, but if 
she did not know that [and so exercise her option to divorce or 
» married to him, immediately) before the end of that par 
nless her husband has 


Isbiiq said. 


ticula 
specified some sort of time limit. If she learns of his departure 


on, her option ceases, 


ore, she has no option, since she did not exercise 
it during that particular conversation 


He said: Ishaq b. Mansdr al-Marwazt related to us, he said: 


yme this transmitter From Kausaj. An intermediate transmitter 


in 1K 208 and 210, 


“The mes. ¢ 
appeared 
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I said to Abd ‘Abd Allah Ahmad b. Muhammad b. Hanbal, may 
God have merey on his soul, al-Auza7 said that ifa man gives his 
wife the option of separating from him and then wants to take 
do so. But Sufyan 


it back before she exercises her option, he ¢ 


said that he could not take it back 
Abmad said, “He can take it back, 
puts her matter into her hands; he can 
hts 1 
Isbaq said 


nd the same is true if he 
it back as long as she 


exercised her option. 
Ttis as Abmad and al-Aw 
Sufyan said that if a man divorces his wife triply while 


ill, then {se and then dies, that she inherits from 


him; but if she dies, whether he recovers or not, he does not 


inherit from her 
Ahmad said 

from him. 
Ishaq said, 


If he recovers, then she does not inherit 


Whenever divorce is originated while a 


n is 


he is considered terminally ill. Lf he dies, she inherits from 


regardless of whether he recovers. 

T said, “Sufyan said that if a man divorces his wife singly or 
doubly while terminally ill, then recovers during her ‘idda and 
divorces her a third time, the couple do not inherit from each 
other.” 

Ahmad said, 

1 said, 


He does not inherit from her 
Just as if he divorced her singly or doubly while healthy 


and then became terminally ill and divorced her « third time 


and then died during her "dda, she we 
Albmad said 
Ishaq said 
I said, *Sufya 


with whom he has intercour 


inherit from hin 
‘Correct. She would inherit from him, 

It is as he said. 

said concerning a man who marries a woman 

then marri 

he has intercourse and who is the mother of the first, that if 


nother with whom 


dies they both receive dowers but neither inherits from him. 
It is as he sa 
Sufyan) said th 


Abmad said 1 and neither inherits from him.” 

I said, “He an has not ha 
course* with the second woman, then the m: 
is valid and that with the second is invalid (/ 
neither receives a dower, nor inherits from him. 
incumbent upon her 


iid), and the second 
is an ‘ida 


Almadl said, “As he said, 
Ishaq said, “As he said. 
1 said, “He [Sufyan) said that if a man marries a daughter and 


her mother in a sing 


ercourse with both of 
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them, they do not inherit from him, but both receive dowers and 
both wait the Sida of a triply divorced woman, three quri 
Abmad said 


would be a case for canceling (faski) the marriage, so we say 


That is correct, because, without death, this 


neither waits a widow's “ida 
Isbaq said, “As he said. 
#248 I said, “Sufyan said that if a man marries a thayyib and then a 


young virgin girl (sabéya), and the thayyib intentionally nurses the 


girl, his marriage with both of them avalid (fasadata 


alayhi). He is entitled to remarry the girl, unless he has had in- 
marry the thayyib 


When a man marries 


tercourse with the thayyth; but he ¢ 


because she has become the girl's mother 


4 girl, her mother is never lawful for him, regardless of whether 


he has had intercourse with the girl. [However,] when he mar 
ries the mother but ¢ not have intercourse with her, he can 
marry the girl 
Abad said, “This is sound 
Ishaq said, “Just as he said. 
29 L said, “Sufyan said, ‘Ii is reprehensible to hire a wet nurse 


child is weaned, without a definite time [limit] being des 


ignated, or a definite sam of money named. Further, [payment 


of] clothing [in general] should not be stated without each article 
of clothing being enumerated 

Abmad said, “Yes 

Ist 


is not necessary to enumerate each article 


iq said, "As he said, except what he said about clothing. It 


ah 


Many types of 


ing will dress her [satistactorily} 


4250 L said, “Is it reprehensible for a bastard child to be nursed by 


his (adulterous) mother's milk 


Abmad said, "There are those (qawm) who have found it 
reprehensible 

I said, “But do you find it so 

He said, “I will inform you (wkhbiruka) that ‘One becomes like 
(by feeding] upon milk 

Ishaq said, “As he said."* 

I said, "Sufyan said that if a man who already has a daughter 
by one woman marries another woman and then gives his 


daughter in x and then dies, his daughter's husband 


may, if he wishes, marry this widow of his wife's father 


See Lane, Lexicon, s."sh 6K" (form 4), for reference 


le the woman by whase 
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$254 L said, “Sufyan said, "When a 


intercourse has wiken place. This is a hile which thn Hanbal and 1 
prove of. For this particular hile, see Sch 
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Abmad said, “Yes, ‘Abd Allah b. Ja‘far was married to a ce 
tain man’s widow and this same man’s daughter at the same time.” 
1 said, “Do you think it is all right?” 

He said, “Yes.” 

Ishaq said, “As he said. 

I said, “Sufyan said, ‘If a man divorces his wife triply and then 
another man marries her without a walf and then divorces her, 
I do not like her first husband to remarry her until [after] an 
[intervening] marriage [has been concluded) with a wali.”” 

Abmad said, “What he said is excellent.” 

Ishaq said, “If he marries her without a wal 
her, the divorce has no legal effect (/am yaga* ‘alayhd) because the 
marriage contract was invalid (munfasikha) in accordance with 
the Prophet's saying, 'Her d (bail), 


nd then divorces 


riage is vo 


$295 I said, “Sufyan was asked about a man who marries a woman 


because he wants to make her lawful again for her first hi 

and then decides he wants to hold on to her. He said, “I do not 

like that practice, and he should separate from her a clude 
ew marriage contract. 


. This is correct 


q said, “It is not lawful for such a man to stay married in 


this situation, because the muhallil cannot lawfully conclude a 


valid ma 

1 said, “Sufyan was asked whethy 
his wife she can lawfully be m 
said no." 


es from 


if a muhallil sepa 
-d to her first husband, and he 


Abmad said, “This is correct 

Ishiiq said, “As he said." 

an divorces his slave wife twice 
T, it is not lawful 


and then another man has intercourse with h 
for the first to rem 'y her 

Abn id, “That is correct and that will also be the case if 
divorces her twice and then buys her. But if he manumits 
her, th we that has 
two divorces behind it and one potential divorce remaining, in 
accordance with the hadith of Amr b. Mughith. 

Ishaq said, “As he said 

1 said, 


ad 5 


en he may marry her on the basis of a marr 


‘Sufyan said that if a man says to his wife, ‘Every 


Tahiil (making lawful) involves a marriage concluded with a muballi (so 


e+ lawful) of: the assumption that the marr) 


d immediately 
Rahwayh disap- 


ge will be dis 


tie, dn 


ton, pp. 81-82 
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woman whom I marry, as long as she lives, is divorced,’ he has 
spe 


fied a time limit 
Abmad said, “If such a man does marry, I do not order him 
to separate from his wife. 
Ishaq said, “The ma 


long as he has not 


age is valid, for divorce never occu 


med a specific woman, regardless of 
whether he has specified a time limit, But when he does name a 
woman, he violates his oath; but if he does so, I [still] do 
not order him to separate from his wife 


I said, “He (Sufyan] said that when such am 


spe 


says, ‘Every 


aber of the hur 
not specify a time, he may marry [without being 
ordered to separate from his wife] 

Abmad said, “Yes. 

Ishaq sa 

I said, “Who said that when a man starts [to 
[statement], it takes place even though he does not viol 


woman I 'y who is a me ¢ is divorced, 


but he doe 


As he said, 


ake a) divorce 


ean 

oath (barra) 
Abmad said, 

legal consequence 
Ishq said, “He is correct and knowledgeable 
I said, “Sufyan 


out!’ and she says, "By € 


This is something Shuraih said, but it is of no 


id [that if} ae s to his wife, ‘Do not 


pal, 1 will certa 


nly go out,’ and he says, 


If you do go out, you are divorced,’ and repeats this statement 


three times, the legal effect of his repetition is that a triple di: 


vorce is in effect 

Ahmad said 
triple divorce is not in effect 
As Abmad »: 
n simply repeated his original statement (for 


If the man intended his first statement only, a 


Ishi said ce is in effet 
because the m 
emphasis} 

I said, "He [Sufy 


do not do a certain thing, then you are divorced,’ and then he 


4, only a single div 


said {that if] a man says to his wife, ‘If 1 


or his wife dies, they both inherit from each other, if he has not 


specified a time limit 
Abmad said, “When [the man in question said this} concern: 


ing a simple matter which he resolves on doing that day, but 


delays intentionally so that he violates his oath, then if he has 
divorced his wife triply, they do not inherit from each other, But 
when he [allows himself] with regard to his action some respite 
or period of delay, but he m 


if either of them dies, they do inherit from each other 


cans to do it, or he promises to, then 
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Ishaq said, “As he said 
I said ‘Can such an 


course with his wife as long as he has not violated his oath?’ He 


n have inter- 


‘Someone said to Sufyan, 


said, "Yes, because she is still his wife 
takes this kind of oath (ie., ¢ 
vorce conditional on an absence of action), it is permissible for 


Isbag said, “Whenever an 


him [to have intercourse with his wife} until it becomes clear that 

he is violating it. 

‘Sufyan said that when the man specifies a time limit 

which expires while they are both still alive, divorce takes place, 
Abmad said, 
Isbaq said, 
I said, “He 

ing, ‘If I do 

her triply before he does that 


This is sound. 
As he said. 
Sufyan] said that if a man swears by his wife, say- 


then he divorces 


certain thing, she is divorced, 
rticular thing, and then another 
d then she returns to her first 


husband, the first husband's oath has ceased to have any legal 


validity (Jaisa bisha?), for the possibility of violating his oath was 
canceled when he divorced ber and another man married her 
Ahmad said, “No, this is not the case; the potential for violat 
ing his oath remains in effec 
id, “What Abm: 


s forgetful. 


-hinth ‘alashs), 


Is. 1 says is sound. 1 fear that he (ic 


Aba ‘Ubaid held that doctrine 

I said, “Sufyan said that if the div 
potential for violating his oath remains, but if he desi 
as a triple divorce, then the p 
been destroyed 

Ahmad said, “A triple or single divorce are the same, [The 
potential for] violating his oath ¢ 
it. As long as he has not violated it, the legal consequences of his 

in potentia 


is nonfinal, then the 
ted it 
ting his oath has 


ases only if he [in fact) vio 


doing so y in effect 


Isbiag said ” 
I said 


As he said. 
Sufyan said in the case of a man who divorces his wife 
si ind then, without moving from the place he was in {when 
nounced the divorce,] he says, “If I return to y 
triply divorced,’ that if he returns to her during her “ida, he is 
as he said (ie., triply divorced from her), but if he leaves her 
until her Sidda has ended, then he may seek her hand in mar- 
riage the way any other suitor might, and he may marry her if 
wishes, 


he pr 1, You are 


2, for discussion of whether the con 


equences of an oath af zihar 


‘or end when the marriage in which it was sworn ends 
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Abmad said, “If he said this (ie., 
triply divorced’) wanting to strer 


If 1 return to you, you are 
then his oath against her and 


[show that he did not want) to return to her, then whenever he 
returns to her, be it during or after her ‘idda, she is {triply} di 
ed instead to indicate [the consequences 


vorced, But if he wa 
h 
it is in accordance with his intention—he would violate his oath 
if he returned t 


off his returning s she was waiting her *idda, then 


her during her dda, but not if he did so once 


her ‘idda was over 
Ishaq said, “As he said, but after the “dda is over, one does 
not speak of a return but of a new marriage contract. Otherwise 
it is in accordance with the husband's intention.” 
¥ said, “Sufyan said that Ibrahim said if a man swears he will 


not wear any clothing spun by his wife and then she weaves a gar 


ment, sells it and buys another, that he finds this reprehensible 
Abmad said, “It is reprehensible 
Isbiq said, “Ibrahim was correct 


because it is against the 


man’s wishes. 


60 L said, “Sufyan was asked about a man who marries a woman 
who gives birth five months later and then brings proof that he 
" her six months before. He said that kinship to the child 
was legally binding for the man because of the proof she had 
brought 
Abmad said, “When she establishes proof, then the child is 
his. When he says the child is not his, he must institute dn pro 
ceedings against his wife 
Isbag said, “As Abmad said 
1 L said, “Sufyan said that if a female slave whose husband is 


free gives birth and the husband denies the paternity of the 
child, the paternity of the child adheres to him, and there is no 


hadd punishment 


Abr id, “No, rather he institutes l’dn proceedings 
against her and denies the paternity of the child 
Ishaq said, "It is as he said, because dn procedures can take 


place between any two spouses. 


I said, “Sufyan said, ‘When a free woman is married to a slave 


and then gives birth a d der 

sponsibility for the child adheres to him and he receives a hadd 

punishment 
Ahmad said, 


Ishaq said, 


id her slave husb 


es paternity, re 


He can institute lian proceedings (against her] 
As Ahmad said 


If he is unwilling to institute Ain proceedings, he has slandered his wife 
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I said, “Sufyan was asked about a man who slanders his deaf 
and dumb wife. He said, ‘AL-Sha‘bt would have had him flogged 
others have ald not be. 

Almad said, “I do not think there are any legal consequences 
{if a man does this]. Possibly she would affirm it, or deny it, or 
be silent about it 

Ishaq said, “As he said.” 

I said, "Sufyan was asked about a man who has intercourse 
with his female slave, then she gives birth and he neither claims 
nor denies paternity. [He said] that the only solution he saw in 
this case was that the paternity of the child adhere to him. 

Abmad said, “If it is known ¢ 
then paternity of the child adheres to him, as ‘Uma 

1 said, “Sufyan was asked about a man who says to his wife. 
What is in your abdomen is not from me.’ [He said] that he waits 
until her delivery 

Abmud said, “Yes, When she delivers, if he denies ps 
then he [must] initiate /itdn proceedings against her. But if he 
Wve a hadd punish 
for gadhf), unless he accuses her of adultery. If he 
does, then he is flogged [and her oath, 
cepted) [in accordance with) the hadd punishment.” 

Ishig said, “As he said. 

I said, “Ibrahim and ‘Au? s 
flogged for slander and then sh J. he is 
flogged, but his statement does not constitute livin proceedings 


id he sh 


at he had intercourse with her, 


ernity, 


claims the child, it is his, and he does not rec 
ment (ie. 


d that when a man has been 


ters his wife [ 


against her 
Abmad said, “Why not? 
I said, "Because he has ceased to 
Abmad said, 
1 said 


reliable witness. 


‘What has witness 
Then {his 


ig to do with lan? 


statement] does constitute én 
proceedings: 
Abmad said, 


Yes, by God. If 


ing of Lian were the 


g of witnessing, then a man why 


is fasiq and 
who slanders his wife would not be able to institute lan pro- 
ceedings against her if the meaning of fisan were the 
ne as that of witnessing, then he could witness, or she could, 


Further 


or someone else could witness against both of them." 
Ishaq said, “As he said.” 
1 said, “Sufyan was asked about am 
wife’s breast and says, 


n who sees a child at his 
id, but Lam not hereby 
slandering my wife.’ He said that the wife can bring proof that 


This is not my ch 
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it is her child; if she does not, the husband does not receive [the 
d punishment for gadh/} 

Ahmad said, "When the bed is the hush 
This child is not mine,’ and she has given birth to the child while 


ha 


nd’s bed and he says, 


in his control, then he should institute /i 


n proceedings. 

Ishaq said, “It is as he said 
I said, “What if 

with her, “This child is not yours 
Ahmad said, "Such 
Ishaq said, “As he said. 

#268 I said, “AL-Sha‘bi said that if a man slanders his wife and ac 
cuses her of adultery by saying, ‘Fudan committed adultery with 
you,’ then she partici dings aj 
the man with whom the husband slandered his wife comes a 
later and says. 


man says to his wife while she has a child 


a statement means nothing.” 


him; then 
ng 
she is not flogged because of 


ates in lan proce 


‘You lied about me 
the [accusation of her) husband, Further, since she has partici 
pated in the én proceedings* against her husband, the accused 
man’s [potential] hadd punishment is {thereby] canceled.” 
Abmad said, “The hadith of Matiz b. Malik when the Prophet 
to him, "With whom? With fuldna,’ but 
he did not flog him. 
Ishaq said, "As he said. 
#269 I said, “Sufyan said, "W 


declar of zihdr and the 


ind he answered, 


4 man specifies a time limit in a 
no legal 


ime limit expires, there i 
consequences. 

Abmad said, "When the time has passed, the pihdr lapses. 
Isbiiq said, “As he said. 
#270 I said, *[Sufyan] said, 


by means of fasting and then has intercourse with his wife at 


A man who is expiating his oath of sihdr 


night must sta 
Abmad said, "He starts over again 
Ishq said, “As he said. 
I said, “If he is feeding [sixty poor people to expiate his oath 
of oi sto give out 
food; this is not t 


Ahmad said, “He 


t fasting over again. 


ar} and has intercourse, (then) he contin. 


same as fasting. 


ontinues to give out food. 


Maviz b. Malik came to the Prophet and confessed to adultery. The Prophet did 


unul Ma's had confessed four times. There are 


varying detail. Se 
Burton, Sow 


for example, Ibo Hanbal, Mus 
af Matiz in the 


the stor 


pp. 142. 


ac the establishment of the j 
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Ishaq said, “As he said, 

Isaid, “Sufyan said, When a man says to his wife, “You are to 
me like the back of my mother if I approach you,” if he ap 
proaches his wife before four months are over, the situation is 
like [one of] ghdr and [the possibility of] TP lapses, But if he 
ing intercourse with her, 
then [the situation is one of) ila” because what he said prevented 
him from intercourse. Then, whenever he approaches her after 
that, he must deal with the legal consequences of sihdr. [This is 
it. Bur if he 
time limit expires before he has intercourse with 
his wife, his zihdr lapses. 

Abmad said, ‘You are to me like the back of my 
mother,’ and he does not specify a time limit, he must expiate 


leaves her four months without bh 


the case} as long as he has not specified a time lin 


If he says, 


his oath of zihdr, unless he divorces his wife triply. If he does so, 
then he need not expiate his oath of sikdr, unless he wishes to 
remarry the same w 


other husband. In this case, expiation of the oath of zihdr will be 


after (she has been married to) 


incumbent upon him. 
Further, if he sa 
my mother for a ye 


You are to me like the back of 
if have intercourse with you,’ if she 
ssed, comes forward [and brings the 
to the attention of the judge}, the marriage is suspended on her 
behalf, and at that point, t either 
have intercourse with his wife or divorce her, However, if the 
wife lets the whole thing go until a year has passed, then his zihdr 
lapses. But if he is going to h 


8 to his wife 


four months have p matter 


the husband in question n 


ve intercourse with her before the 
year is up, he must expiate his oath of sihdr 
Ishaq said, “As he said. 
1 said, “Sufyain said, ‘We do not know of the « 
applicable to 


th of ile? being 
nything other than intercourse, and the husband 
is the one who takes the oath of ia? 

Abmad said, “That is correct 

Ishaq said, "As he said, 

| said, “Sufyan said about a man who takes an oath of fd” that 
if, after four months are up, he says that he had inte 
his wife before they 


‘ourse with 


Te up, he is not believed unless he brings 


proof, because she has already separated from him. But if he 
says he 


s had intercourse with her before the four months are 
up, then he is believed. 


Abmad said, “Either before or after four months have pas 


d 


fier four 


he is believed, for he may have intercourse with her 
months if he wishes.” 
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Ishaq said, "As he said. 
I said 


il? while ill, then recovers after four m 


Sufyan said concerning a man who takes an oath of 


nths have passed, then 


dies during his wife's “idda that she inherits from him 


Abmad said, “Nothing happens after four months have 


passed 
Ishaq said, "It is as he said because the passage of four months 


does not constitute a divorce as some people (hd*ul?) say [it does) 


just because a marriage can be suspended after four mo 

I said, “He [Sufyan] said. 
while healthy 
then dies during his wife's “idda, mutual rights of inheritance do 


‘When a man swears an oath of id’ 


after four me 


ths pass he becomes ill and 
not prevail between the couple 
Abmad said, “This is just like the previous question, Nothing 


his wife 


happens. His wife remains in her position 
Ishaq said, “As he said. 
I said, “Sufyan said, 


course with his wife in 


When a man swears not to have inter 


house, a dwelling, or a place of resi 


dence (bait, dar, manzil), then does not come near her for four 


because if he wishes, he can have 


is is not a case of i 


intercourse with her somewhere else, with no consequences, 
Ahmad said 


id, "This is a? because he takes an oath not to have 


He is correct 


Ishaq s 


intercourse 
I said, "I asked Sufya 
intercourse with his wife [and says] ‘in sha? Allah.’ (He said,) 


bout a man who swears not to have 


They say such an oath has no legal consequences, until he 


swears pose to an oath not to have intercourse for 


» give pr 


four n nore 
Abmad said, 


this case there is no divorce included in ila’ 


I do not accept itithna’ in divorce, However, in 
self, 1 do not make 


divorce a necessary component of oaths of ia, and therefore 


sstthnd? is permitted in them. 
Istithna® is permitted 


about the case of a man who is absent 


Ishaq said, 
1 said. 
from his wife 


‘Sufyan spok 
and she receives news of his death, news that he 


has been killed, so she waits an “idda of four months and ten days 
and subsequently remarries, Then her first husband comes for 


ward and says that she is his wife, Someone said to him (Le 


Sufyan), ‘Has he (i.e., the first husband) [thereby] slandered his 
Both thn Hanbal and Ibn Rahwayh hold here wo the principle that an oath of da 
in itself does not affect the legal status of a marriage 
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wife (gadhafaha)? He (i.e., Sufyan) said, “No, he can institute ltan 
proceedings against her and then she and her second husband 
are separated. Then she waits an ‘idda [as a result of the lian 
proceedings}, and then, if he wishes, the second husband can 
remarry her 

Abmad said, 
man being mafgiid. One does not hear news of the death of the 
mafgad. If news of a man’s death is announced, then this is a 
clear matter 


It is as he said, but this is not an instance of a 


Ishaq said, “It is exactly as he 


1, except the mafyad is not 
like the one who is absent. Rather, the mafgid is someone who is 
missing from a place and it is not known where he has gone. 
Often, one hears news of his death, as well as of the death of the 
absent person. 
I said 
while he is absent 
Ahmad said, 
sated out of his assets. 

Ishaq said, “Just as he said 

I said to Sufyan, “What if a wor 
swears by God that he will not have intercourse with her, 


‘Can a woman borrow against her husband's assets 


If she does not do so, she should be compen- 


1 passes by a man, and he 


en 
he marries her and does not come near her for four months?" 
He said, 
while he has no wife 
Abmad said, 
Ishaq said, “It is as he said, because a man can 


They say such an oath has no legal consequences 


The oath has no legal consequences 


an oath of 
lly in his possession, be 
6) 

an who swears that he will 
for four months; then after 
nths he divorces her with a sing 

Sufya that the four months start 
and the previous two months are not tak 


il only with regard to a woman actu 


cause He said, Those who forswear their wives 
d, “I asked Sufyan about a 4 
© intercourse with his wif 


¢ definite divorce, then 
it 


» into 


he remarries her 


over ag 


count 
Abmad said, 
two months that were completed previously do not count. 
Ishaq said 
I said 


There must be four consecutive months; the 


Just as he said." 
‘Sufyan said that if a Chris 
regarding his wife, and the 


swears an oath of ili? 
four months pass, after which both 
he and his wife become Muslims, he must divorce his wife 
definitely 
Ahmad said, 


If the Christian becomes a Muslim, his mar- 
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riage is suspended after four months, like the marriage of any 
Muslim. 
4 said 


Just as Abmad said 

1, “Sufyan said, ‘When a woman parts from her husband 
nally ill, if the Khu: has been 
inheritance from her 
if it has been arranged for more than his legal inheri- 


ans of Whul* while she is ter 


arranged for less than his leg thar is 
valid; b 
tance from her, that is not valid. 
Ahmad said, “That is correct 
Ishag said, "As he said. 
I said, "Sufyan s 


When a husband acknowledges that he is 


in debt to his wife during his terminal illness and he has sepa 
rated from her during this illness, if the debt he acknowledges 
is less than, or exactly the same as, her inheritance 
» her, but if 

Abr 


Ishaq said, 


we grant it 
was more we do not 


d said, “This is sound. 


His acknowledging a debt to her during a termi 
nal illness is valid, even though she is not his wife because he has 
separated from her, unless it is known that he wants {thereby] 
to hang on to the [value of the] debt, and that is the case with 
every heir 

1 said to Abmad. When a we 
her husband's terminal illness, that he has not divorced her, he 


and if he cannot 


Sufyan said, 


is asked for proof that he has divorced her 


juce it, then she inherits from him, 


Abmad said, "She inherits from him until he proves that he 
divorced her 

Ishaq said, "As he said 
I said, 


prayer and in the group is a certain man (fulan) to whom he has 


‘Sufyan was asked about a man who leads a group in 


% to speak. ‘Then he pronounces {one of] the salut 
Gion[s} of prayer and intends to salute that certain man. Sufyan 
said, ‘I think the man has violated his oath, unless he gave the 
salutation without intending that certain man, 

Alsmad said 


Ishaq said 


This is sound 
Whenever he (i.c 
the congregation, he does not thereby intenuonally direct his 


the man acting as imdm) salutes 


speech [to anyone in particular), [and therefore) he has not vio- 


lates his oath by his intending to do 


d his oath. For he vic 
and he did not intend the salutation of prayer, when he [initially] 


swore his oath, 


I said, 


‘Sufyan said that in the case of a Christian who divorces 
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his wife triply, if his wife can prove that he has done so, the 
governor (wali) separates the couple.” 

Ahmad said, “If they refer such a question to us, we 
accordance with the legal precepts of Islam.” 

Ishaq said, “As he said 

1 said, “What if 
gets married? 

Abmad said, 
make this clear, lest the wom 

Ishaq said 
deceive her 


ge in 


man to whom no children have been born 


If he knows that the problem is his, I prefer he 
n wish to have children 
It is as he said, because he is not permitted to 


I said, “Sufyan said 
if he pr 
woman, and if he does not, there rem: 
d them, th 
the condition is void (bafil) 

Abmad said 

Ishaq said, “It is as he 


If some people say to a certain man that 
ia 
ns no obli 


duces a dower they will give him in m: 


toa certain 


ion betwe 


him such am 


iage is valid, if it takes place, and 


Both the condition and the marriage are valid. 


id, “The best 


id, because the Prophet s 
of conditions are those which fulfill the prerequisites for women 
being lawful to you 

I said, “Sufyain was asked about a man who marries a woman, 
including in the contract a binding condition that he will not 
d that if he does, her matter is 
condition was valid bur that it 


expel his wife from her house a 
in her hands. Sufyan said that th 
was reprehensible 
Ahmad said, “The 
reprehensible. 
Ishaq said, “Just as Ahmad 
I said, “Sufyan said if a ma 


condition is binding and it is not 


id 


who has four wives marries a fifth 
wife who bears him children, the marriage with the fifth wife is 
invalid, the couple are separated, she receives a dower as com 
pensation for intercourse, and the 
the offspring (of this fifth marriage) 
Abmad said, “That is correct if both of t 
what they have done; but if they did it inte 
both thayyib, they are stoned and the husba 


n is le 


lly responsible for 


mare unaware of 
tionally and they are 
dis not legally re 
sponsible for the offspring, for no one is who has received a hadd 
punishment; anyone from whom a hadd punishment has been 
averted, I do make legally responsible for the offspring. 

Ishaq said, “It is as he said and as he has understood the 
question, 

I said, "What about a 
whether he has or has 


an who swears that he does not know 
ot divorced a certain woman? 
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Ahmad said, “He is not held responsible for divorce until he 


kn 


ws about it or becomes certain of it 


Isbaq said, “As he said 


4289 I said, “What about a man being married to wo paternal cous. 
ins at the same time 


Ahmad said, “Some scho 


used to find that repre 


Ishaq said, “That was because of the immorality of the rela 


I said, “What about a slave's fasting to expiate an oath of 
shar 
Abmad said, "He fasts for wo months 
Ishaq said, "As he » 

$291 I said, “What about a person holding that fai? means jima®, but 


if 2 man is ill, he can express his intention to have sexual 


Abmad said. 
Ishaq said. 


Whoever holds 


Fa? does not mean 


is position is correct 


nything except jimd’, unless 


a man is ill and not at all able to complete sexual intercourse 

fev2E said 
Abmad said 
Isbaq said 

y295 I said, 


‘Can a slave take a concubine 


Yes, with the permission of his master 
As he said 
What hap 


ns when a slave who has a wife runs 


Abmad said, 
Ishq said, “As he said. 
1 said,} “Abmad was asked 


slave of his as 


She remains his wife 


ves a fernale 
and then the 


bout a man who 


oncubine to a male slave of h 


male slave runs away. He said that the man then takes back his 


female slave, and he may [once again] dispose of her as he 
wishes, 


As he said 
Abmad was asked about a 1 


Ishaq said, 


Hm [I said,) ho gives a female 


slave of his in marriage to a male slave and then the male slave 

runs away. He did not think this situation required a fatwa 
Ishaq said, "Whenever a marriage has been concluded for a 

slave, his running away does not result in a divorce 

What did 

Have faith in ( 
He was referring to the impotent husband who 


4295 I said, Ali mean when he said to a woman who 


came to him, id and wait in your house 


Abmad said 


Both these words mean sexual intercourse, A man who wishes to retuty to hus wile 
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has never had intercourse with his wife. However, when a man 
has had intercourse with his wife once, he is not impotent.” 

I said, “Does one wait a year after a marriage before a man is 
considered impotent? 

Abmad said, "Yes, 

Ishaq said, “As he said, 

I said, “What b 
rated from her husband? 

Ahmad said, “No, he is forbidden to touch her 
her “dda is aver ated from him 
during her they rem 


woman apostatizes? Is she sepa- 


ppens wher 


Then when 
But if she or he 
1 as 
tatized. 


she is sep 


idda, 


they 


in marrit 


repents 


were—that is, if either the husband or the wife h 


Ishaq said, 
this question of apostasy 


sap 


As he said, because that is the sunna concerning 


Those who gave a ruling on the apos 
ute and considered apostasy a single divorce were ignor 
And hold not to the ties of disbe 


women (60: 10), but they were mistaken, f 


they adduced as proof His saying 


hieving he has not 


divorced his wife by means of her apostasy; rather she has be- 
rated from him. 


What if a Christian woman accepts Islam while she is 


come sep 
I said, 
married to 


Christian man 


Abmad said 
1 said, 
while she is waiting her 


od 
What happens when her husband converts to Islam 


The couple are separ 


He said, “Then he has the right to her 
Ishaq said, "Yes 
I said, “Does the female slave veil herself? 


Abmad said, "No. 

Ishiiq said, "As he said. 

I said, “When a Mustim is taken prisoner and thus converts to 
Christianity, is his wife separated from him? 

Abmad said, “When her 
him, but if he returns to her during her sidda, he has the right 


‘dda is over, she is separated fr 


wher 
Isbiiq said, “As he said, 
Abmad said, “A man may choose divorce in the case of id? 
I said, “How many divorees result from divorce after sli? 


Abmad said, “A single one 


Ishaq said, “As he said. The wife is separated from her hus- 


bund on the basis of a single divorce when her ‘ida has ended 
Abmad said, “If a ma 
he must undertake the expiation for zihdr, The effect is the same 


declares that his wile is hardm to him, 
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whether he says, ‘You are to me like the back of my mother’ or 
‘You are forbidden to me.” 

Ishaq said, “As f 
dance with the husband's intention with regard to divorcing his 
If he did not in 


his oath. 


hardm statement 


1 in accor 


wife end to divorce her, then he must expiate 


I said, “Khul is a divorce 
ond thoughts? 


Ahmad said 


but what if either of them has sec 


Khult is 


‘omplete separation in accordance 
with the doctrine of Ibn ‘Abbas. If the couple wish to return to 
cach other, their [new] marriage has three divorces behind it." 
Isba As he said. 


I said, “He said, 1 heard Sufyan say, ‘When am 


while he is in a state of irdm, or his wife is menstruating, or itis 


nd she claims that they have had intercourse, she has 


umbent upon him to give her a dower 

Abmad said, “If the door has been locked and the curtain 

drawn. 
Ishaq said, “The matter is as we have previously described it 


I said {to Ishaq), “Is selling a slave tantamount to divorcing 
1 adduce as proof the hadith of Ibn Mastad 


as that they ir 


her? Sufyan said, 
and A, 


fare fo 


rpreted His saying And all married women 


den unto you) save those (captives) whom your right hand 
4:25), For Ibn Mas‘ad said this verse was revealed con- 
both unbelievers and Muslims. But Abo S: 


Td said it was 
Auris 


cerniny 


revealed co who had 


cerning the women captured at 


husbands belonging to th 5, and “married women te- 
fers to these women. ‘Ali said, agreeing with Aba Sa‘id 


was revealed concerning unbelievers. As for the interpretation 


ir own 


if at it 
of {this verse] by those who interpret it with regard to Bar 
Ira—she was given the option of separating from her husband 
after ‘Avisha bought her and manumitted her 
her did not constitute a divorce, Then, there is no indication that 
her sale was not her divorce, because it is not known whether it 
Abbas trans 


that is, baying 


took place before or after the dya was revealed. Ibn 
mits the story of B 
the op! 


that a female 


ira: (he relates] that the Prophet gave her 
ating from her husband, And Ibn 
slave's sale is her divorce.’ [I said.) But 
hadith of Aba Sad al-Khudr. 

As he said. Sale of a fer 


Abbis says 


Ahmad 


e slave never automati. 


can remarry only if 4 new marriage contract is concluded 
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cally results in her being divorced, until her husband divorces 
her or her body is bought from the husband. 
I said 
slave?” 
Ahmad said, 


Then what about someone who buys a married female 


Her sale is not her divorce. 
As he said. 
Al-Auzi was asked about a man who says, "Every fe- 
Al-Auzi‘I was asked when she b 
free. He replied that if a man has i 


Ishaq said 
I said 
male slave I buy is free 


ercourse with a fernale slave 


of his and does not withd 


aw from her before completion of the 
concubine 
to make him manumit her 
That is, 1 do not make him 
manumit her unless they are all in his passession already and he 
‘When I take one of you Fur 
ther, if it becomes necessary for her to perform an ablution [af 
ter having ha 
ing uken he 


Ishaq said, 


alact, then he has taken her as 
Abmad said, "I do not go as fa 


but if he does there is no harm in it 


says, sa concubine, she is free 


jurse}, then he must be considered as hay 


It is as he said, and this is not a matter of base 


behavior 
{1 said] “Al-Auza‘T was asked about two youths, one of whom 
practices sodomy with the other. He was asked whether after 
and the passive youth fathers a daughter, the 
sodomite may marry h 
Abmad said, 


they have mature 
He said no. 

‘Our doctrine is the same as al-Auzi’s if there 
has been anal intercourse 


1 said, “Must both participants in an act of sodos 


y perform 
ablutions (as is the rule after intercourse} 

Abmad said, “Lf there 
because the legal co 
committed for 


s been anal intercourse they must, 
sequences for them are those of having 
man who has had 
animal. He must perform an ablution, even 
if he has not ejaculated 

Ishaq said 


The same is true of 


It is as he said 
Ishq was asked about a man who divorces his wife singly and 
whose wife then remarries during her ‘idda and her ‘ida 
while she is married to her second husban 
Ishaq said 


nds 


The swnna in this case is that the wife is separated 
from the husband she married during her sidda from her first 
husband. san “ida for her divorce from her first 


Then she wa 
husband, and, if the second one has not had intercourse with 
her, he may marry her as soon as her ‘idda ends. However, if the 
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second husband has had intercourse with her, the couple are 
separated, he owes her a dower on the basis of having had inter 


course with her, and she completes an ‘idd 
a from ber first hust 


if the sec 


from him after she 


has completed her ‘id nd. Two ‘iddas are 


required from her nd husband has had intercourse 
with her 

Ishaq was asked what happened when a female slave who is 
married to either a free man or a slave is manumitted 

He replied, “The sumna in this case is that she has no option 
at all of separating from her husband if he isa free man, because 


numission she has achieved the same status as he, so 


what is there to choose? Rather, she can opt to separate from 


her husband when she is manumitted if he is a slave, Further 
the cruth of the matter about Barira’s husband is that he was a 
slave 

Ishaq was asked about a man married to a woman with whi 
he has not h 


intercourse 


Is it incumbent upon him to pi 
vide maintenance for her if she is too young for intercourse? 
He replied, "As lor id 


her family has not refused to deliver her to him, then he must 


as she is old enough for intercourse 


provide maintenance for her, However, if she is too young for 
intercourse, he need not, until she reaches the appropriate age 
for it 

Isbiq was asked about a free man married to a slave, "If he 


divorces her doubly, and then, during her ‘ida, she learns that 


she has been manumitted, how should the ‘dd 

He said, “The length of the 
status of the woman waiting it. When her husband divorces her 
doubly, her “id 


be handled’ 
ida is in accordance with the 
is that of a free woman. He, if he wishes to 


separate from her finally, must divorce her triply, because di 


vorce is in accordance with the status of men, Thus when he 
divorced her twice, there remained one more divorce, Then he 
informed her of her manumission, but she was not irrevocably 


divorced from him 

Ishaq was asked about a slave man married to a free woman 
What if he divorces her doubly, then learns during her ‘idda 
that he has been manumitted, Can he return to her 

He said, "Absolutely not. He has divorced her finally, for di 


vorce is in accordance with the status of men, and her “idda is 


that of a free woman. 


Ishaq was asked about the ‘idda of the umm al-walad when her 


master dies. 


asia 
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He said, “The sunna as far as we are concerned is that she 
waits an ‘idde of four months and ten days 

Ishaq was asked about the least amount of time in which a 
n's claim that her ‘idda has ended should be accepted. 

He said, “When a woman's menstrual cycle is well known be- 
fore she begins her ‘ida, that is, if it is known by her closest 
female relatives who are pious and faithful, then she is believed 
about the end of her ‘idda, even if the period of time is forty 
days. But if her cycle is not well known and this is the beginning 
of her menstrual cycle, even if three menstrual periods have 
taken place in a month, then her ‘idda is not over and she is not 
under three months, because caution is always best 
Allah substituted the 

enstrual cycle for 
for th 
on. If a Muslim 
1's ‘idda, he should refer 


believed ir 
regarding the length of an “dda, Further 
period of a month instead of a complete 
women who are past the age for menstruating 
have stopped ms ting for any other rea 
has any doubt about the end of 
the question to the Qur’én and the sana. 

Isbaq was ask 
intercourse with her. [He was asked] to whom the child belongs 
if the woman gives birth within six months. 

He said, “The child is the husband's, be: 
birth in six months, uw 


se who 


se women do give 


less the wife has previously been married 
to a man who separated from her when she was pregnant, or 
who died, leaving her a pregnant widow. In either of the 
the [second] husband cannot claim the ehild, if it is known that 
his wife was pregnant by her previous husband, However, if this 
mn the child. If both 
1 claim the child, it belongs 
because women do give birth in six 


cases, 


is not known, the 
the former a 
to the current husband 
months [after conception]. 
Ishaq was asked [about a man wh 
\d he said, “[ The que: 
ever & man puts a woman's matter into her h 


[second] husband ean eh 


1 the current husb 


puts a we 


s matter into 
appens} when 
nds [is one} about 
which the Companions of the Prophet disagreed. ‘Uthman and 
Ibn ‘Umar were of the opini nt what the wife de 
cided it meant (al-qad@ md gaat), But ‘Umar and Ibn Mas‘ad 
said [that the statement] “Your matter is in your hands’ is like a 
n id they deemed that (ie., 
the statement 'Choose!’) a single, revocable divorce. But another 
f the Prophet disagreed with them and said that 
(how many divorces the statement implied] was up to the man 


her hands} 


n that it me 


's saying [to his wife], ‘Choose 


Companion 
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What we use as a basis [for deciding the question] is having 
the judge (94 Your matter 
is in your hands’} take an oath about what he means, Then, if 


he means a single revocable divorce, his statement can result in 


make the m: 


n [who says to his wife 


one, and if he means an irrevocable divorce, or more than one 
divorce, his statement is [understood] in accordance with what 
he means. 

It has been explained that where Ibn “Umar said that it (ic 
the statement "Your matter is in your hands’) meant what the 
wife decided it mea Unless the husband in 


tended something else the judge (qddf) makes the 


nt, he [also] said, 


In that case 


husband take an oath [regarding his intention}, and then he 
abides by it.’ This doctrine most resembles the past sunna (al: 
sunna al-madiya) 

Because the Prophet gave his wives the choice, ‘Umar held 


that whoever gave (his wife or wives] the choice was not innovat 


ing, and whenever a man can lawfully divorce his wife on the 
basis of a doctrine that has been established for him as sunna, 
that divorce takes place 


doctrine, and it (Le., a sta 


aly in accordance with the sunna of that 


ement of takhyir) becomes a [single] 
revocable divorce 

“What strengthens this doctrine (ie., that of inquiring of a 

m ment ‘Your matter is in your hands’ me 

the Prophet's saying to Ruk 

What do yc 


what his sta 


ins) is 
b. ‘Abd Yazid when he divorced 
And that is what 


his wife al-batta mean by thav? 


“Umar did; he made n who divorced [his wife using the 


expression] al-batta, or an expression similar to al-batta, Wake an 


oath, and thus the legal consequences of his statement are in 
accordance with what he stipulated 
1 says to his wife), ‘Your matter is 


1 take 
«he meant three [di 


Thus, in cases where (a 


in your hands,’ we choose to have the m n oath as to 


hat he meant by his statement—wheth 
vorces}, or fewer. Whenever 
is made to take an oath, he gives his word about what he claims 
{he meant). 


Ishaq was asked [about div 


man [in the process] of divorcing 


ce pronounced before marriay 


and he replied], “As for the man who swears that every woman 


he marries is divorced, or [that] a woman whom he has named 


is divorced if he marries her], the sunna has been established 


(al-sunna qad madat) that there is no divorce before marriage 


Thus whenever a man [swears that every woman he marries is 


divorced but] 


me a particular woman, nothing will 
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happen (i.¢., no divorce will occur if he marries). Further, if he 

If 1 marry a 
1 (fuldna) in addition to my wife,’ or something 
ent]—for example [mentioning] definite 
time limits—then divorce [still] will not occur. We do not know 
of an established sunna on this matter corroborating [what we 
have just said}. Rather, we came (to a decision} about a specifi 
cally designated woman (al-manyiiba), after the Prophet's hadith 
tiring further explana Thus if the 
nt [only] a woman who was not specifically desig- 


names a woman's tribe, or her city, or if he says. 


certain wom: 


resembling that [sta 


came ret 1 (mujmalan). 


Prophet me 


nated (ghayru’-mansiiba), we have made valid (‘ajaznd) [marria 
with] one specifically designated; but if he meant [marriage 
would be valid both with} « woman specifically desig 

with one not specifically designated, then we have [also] followed 


(itaba‘nd) {the Prophet's sun 


As for the man who wants to divorce his wife 

nd has set his heart on that, 
herr 
nd his intention to 


Ishaq said, 


triply, or less, oF more says, 


fulana bt. fuldna (ie me),’ but does not say ‘is divorced,’ 
if his wish 
it result in] his being divorced, he is [in tact] divorced, even if 


his statement bore no resemblance t« 


ention triple [divorce] was [that 


4 divorce [statement] 
reed that whatever bears a 
tes a divorce, such as what pre 


The scholars (ahi al-‘ilm) have a 


resemblance to a divorce er 


ceded his intention—his wish to divorce; then, his sa 
name and [the word] ‘triple’ would be an i 
tion. But if he, when he has said her name and mentioned [the 
word) ‘triple,’ thereupon dislikes [the idea of} prot 
vorce, his previous intention is negated. 

his wife did not hear of his doing this (i.¢,, 
ng her divorced), then it is permissible for him 


ing her 


nm lication of his inten- 


>uncing a di 


If it turns out tha 
virtually dec 


not to inform her of that, and similarly [she need not be in 
fi rd the hust 
husband told him of it, but he did not act 


med) if someone else he: nd's statement, or the 


ally utter the divorce 


out loud 

But if someone informs his wife of that (ie., that her hus 
band has virtually declared her divorced), she is obligated to 
ade 
Then it is up to the 


entioned the 


bring her husband before a judge (gad0), so that he can be 


to take an oath regare 


ng his intention 
judge to make him take an oath whenever he has 


word ‘triple. 
Even though there exists in [support of] what we have said 
only what Laith b. Abr Sul 


mentioned in an isolated tradition 
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(bi-khabar wahid) on the authority of al-Hakam b. ‘Utaiba 
a man wanted to divorce his wife triply, but when 
utter that (divorce out loud), another man put [a h: 
mouth and held back (the word] ‘triple 
ilm) have agreed that this [cour 

Thus, the best doctrine we can establish is that of thi 


that 


nd] on his 
the scholars (ht al 


whom 


we have described—those who 


jeemed it triple [divorce], once 
the husbar indicating his wish, 


Ishaq 


man and then gives her in marriage to him with one woman as 


clearly m 


dea gestu 


id, “As for a father who betroths his daughter to a 


a witness, if the husband is ther 


absent from the daughter for a 


year, and the father gives his daughter in marriage, against her 


riage 
procession, while she rejects the marriage, screaming, ‘My father 


will, to another man who conducts her to his home ina m 


has already married me to fuldn,’ the first contract was not valid 
because of the inadequacy of the witnessing to it, unless it was 
announced by both the father and the husband, before he went 
slong with the fact that} the hus: 
did not deny it. In this case 


away, so that word got around, 
band whenever the marriage is the 
way we described it, in the opinion of Malik and the people of 
M nd those scholars of Iraq who followed them such as 
Ibn Idris, Yazid b. Haran, Ibn Mahdi, and such like 


itisa valid 


for announcing it became witnessing it, However, the 


best doctrine as far as we are concerned is that two witnesses, or 


two women and a man be witness to the contract 


Those whom we have described followed a (certain) doctrine 
and, on the basis of it, they explained the following two mar 
1 his 


riages: ‘All's giving Umm Kaltham in marriage to ‘Umar ai 


sending her to him: 
Musaiyab ibn Najba. One [is explained] from the other, and this 
sort of thing is offered by way of proof, but this is not clear." 


al-Furai'a’s being given in marriage to al: 


As for the daughter who rejected being given in marriage to 


1 second husband after she said, ‘My father has already given 


me in marriage,” this second marriage was invalid, because it 


would have been necessary to obtain her consent, If she wishes 


Ton Sad, 8 con age 
for his danighter Umm Kalthaun with ‘Umar ‘Umar phet 
umber of Companions. After a certain amount of time, when ‘Limar was caliph 

Alf seat her to hie 

Although fbn Ratwayh admits that both Madinese atid Iraqi scholars accept the 
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to be married to the first husband, the marriage contract should 
be concluded again. The second one was not valid because she 
rejected it. This would hold true for either doctrine (ie. 
whether the first marriage was or was not valid).” 

Ishaq said, “As for the man who says to his wife, “If you enter 
the house of so and so, then you ot among my possessions,” 
if he mea then it is (Le., his divorce), in 
accordance with his intention, a single, double, or triple divorce 
[statement]. But if he were to say, ‘I did not intend a divorce; 
rather I meant that you would not be among my possessions on 
c done with you, 


to divorce his wife 


the basis of what 1 would hi 


or something 


resembling that type of meaning, then he is made to take an 
oath, and whatever he avers, he is believed. 
I said to Abmad, “What about a woman whose husband dies 


while she is in a village about a farsang away? 


He said, “As a visitor? 

L said, “Yes. 

He said, "She goes back to her house and waits her ‘idda in it.” 
Isbiq said, “Just as he said, 

I said, “When a man wants to manumit a female slave of his 


and marry her, making her manumission her dower, how does 
he do this?" 
Abn 


your 


said, "He says, ‘I have manumitted you and made 
juumission your dower 
lid, But if she dislikes (the 


then it is not valid; [that is}, if she says. 


Ishaq said, “This is 


riage), 


1 do not consent 


Abmad was asked about a man who numits one of his 
slaves who has assets (mal). 

He said, “His assets belong to his master. However, ‘Ayyab 
related on the authority of Nafit that Ibn “Umar umitied 


one of his slaves who 


ad assets but did not concern himself with 
these assets; rather, he left them to the manuritted slave. But it 
is related on the authority of Ibn Mas‘dd th 
parable circumstances}, ‘What you have belor 
similar statement has been re 
Malik. 
Ishaq said, “As he said. 
I said to Abmad, “(Wh 
prepubescent husband di 
an Sidda of four months and ten days? 


t he said {in com 
And [a 
d} on the authority of Anas b. 


it about the case of] 
while she is pregna 


woman whose 


Does she wait 


He said, “No, She waits the term of her pregnancy, and the 
child is not her late husband's, If she had not been pregnant, 
then she would wait an ‘ida of four months and ten days. 
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Ishaq said, “As for the “idda, it must be four months and ten 
days. If she gives birth before that, the four months and ten days 
must be completed, because this is a pregnancy that results from 

nd the child is not the late husband's 
at the child is his, on the basis of his b 
course with her, having become 


adultery unless it is 


known 


wing had inter 
sexually mature, However 
when he is to 
When 
ently her husband, if it then turns out that she is really someone 
else's w 


immature for intercourse, the child is never his. 


ver a m: 


» has intercourse with a woman and is appar 


her husband never accepts the child, regardless of 
whether a judge has given a ruling. For if that someone else had 
been absent, he ¥ 


ld not accept paternity of the child; the child 


would belong to the ma ve with the woman 


having interce 


and apparently married to her 

I said, “Which is the final period of waiting 

Abmad said. it, and gives birth be 
fore four months and ten days have passed, then she completes 
the foursmonth-and-ten-day period. But if she rema gnant 


more than four months and ten days, on the basis of the comple- 


When a woman is preg 


1s pi 


tion of her term of pregnancy I excuse her from further waiting 
Ishaq said, “As he said. We have compared the legal effect 


(hukm) of pregnancy resulting from adultery to the one that ex 


ists when a woman's husband is a prepubescent youth or absent 


from home. ‘This is the doctrine, for there was not an existing 


sunna concerning it 


#824 Lasked Abmad about a man who says to his wife, “Bahishtam,” 
and intends, saying this, to hie 

He said, “This statement is at least a single divorce (i.e,, if not 
a double or triple divorce). Don't you see that if a man says, “You 
are divorced’ (anti fdlig) and means to tell a lie, that counts as a 
single divorce? These two cases resemble each other (fahddha 
mithla dhdka) 

Isbiiq said, "Whenever a man firmly intends a divorce, or 
seems to, then a divorce takes f The case is the same if he 
speaks in Persian, 

$825 I said to Ahmad, “When a man swears and says (to his wife} 
If I speak to you during the next five days, you will be divorced,” 
can he have intercourse with her without speaking to her 

He said, “What seems clear here is that in this [ease] the hus 

See Malik, Mudawwana, 2:444—145, for discussion of this sue, and Ibn Quédama, 
9:119-120. A woman's delivery docs not end her ‘idda when her child clearly cannot 


be her husband’, as is 


ase if he is a eu 
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the husband wishes either 
¢ cannot have intercourse 
n. 


band’s intention is considered. Whi 
to distress or anger his wife, [then 
with her without speaking to her,] but if he has no such inu 
tion, then he can certainly have intercourse with her without 


king to her 
Ishaq said, “As he said, unless (his swearing] is a ruse (ihtiydl).” 
#826 1 said to Abs 
pregnant, can her husband return to her 
He said, “Isn't it said, ‘as long as she has not given birth (Le., 
and thereby ended her ‘idda)’?” And he followed this doctrine 
until she gives birth 
It is as he said. He can return to her, as long as 


1, “When a divorced woman appears to be 


Ishaq said, 


she has not given birth (.e,, thereby ending her *idda). 


4 man who behaves imme 


#327 Ishaq was asked abou y toward 
his daughter-in-law or kisses her or has physical contact with her 
He said, “As | 


sexual inter 


ag as his behavior toward her does not include 


nurse, then ‘whatever is forbidden does not forbid 


whatever is lawful 


$328 I said to Isbaq, “A man fornicates with a woman who then 
nurses a certain girl, What if this man marries that gitl 
He said, “He must not marry that girl if he has touched her 
mother 
$520 I said to Ishaq, "What about a man who swears to divorce if 
he does not do a certain thing? [What if] he then forgets and 
does it 
He said, "I preter that there be no legal cc 
ther divorce or manumission, if a m: 
$330 I said to Ishaq, 


acts forgetfully 
What about) a man who says to his wife, ‘Your 
matter is in your hands,” and she says, ‘I divorce myself (fallagtu 
nafs)’ or ‘I divorce you (qad fallagtuka) 


He said, "Both are the same if she mé 


t by saying “You are 


divorced (anta faliq)’ [to say] "Lam divorced (and ¢alig) 
#91 1 said to Ishaq, “{What if} a man says to his wife, "You are 


forbidden to me’? 


he authority of the Prophet which says that the effects of mis 


takes, forgetful nercion are not taken 


final judgment of a 


Muslinn, see Mubammad b. Yazid Ibn Maja, Sunan, 1:659. For a tradition that says 
ple are justged by their intendons and that the intention thar must precede a valid 
action has not been by someone who acts out of forgetfulness or who makes 


Russell and Subr 


Bukh 215. Also, see 
ardy, #430 and note, for the absence of legal consequences in cases 


» or forgetfulness 
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He said, “Whenever he intends divorce by that statement, it 
produces a triple divorce. But if he intended, by what he said, 


an oath, then it is an ¢ 


#382 I said to Ishaq, “(What about) a man [whi 
on the basis of something not being a certain way, and then 


swears to divorce 


learns that [whatever it is) is not in accordance with his oath’ 

He said, “Whenever a man swears to divorce on the basis of 
doing a certain thing, and he then ascertains later that he did 
it, he is judged the sa 


of forgetfulness, because he has made a mistake. In hadith, mak 


ne way as he would be in an instance 


ing a mistake and forgetting are treated the same way (gad 
dumma) 

$835 I said to Ishaq, “What about a man who fornicates with a cer 
tain woman who then says to him, ‘I nursed your wife,’ and then 

retracts what she said? Is her statement accepted, or is it of no 

consequence, (especially] if wo women have witnessed that she 

was lying the first time 


He said. 


be suspect as a witness. Further, when two women will say she 


Her retraction is accepted, even though she would 


lied, that strengthens her retraction, even if evidence would not 
be accepted from these two women in a judicial ruling (/'l-hukm), 
If she does not retract what she said and persists in her initial 
statement, it is permissible (aku) for the man in question to 
doubt her, unless what she has said is a well-known fact (Ahabar 
mustafid) 


#94 I said to Ishaq, “What is the meaning of the statement "The 


lawful is not forbidden by the forbidden 
He said, 


bid whatever is lawful,’ it means that if a man fornicates with 


As for the saying ‘Whatever is forbidden does not 


woman with whom it is not lawful for him to haye intercourse 


his fornication has not made a woman with whom it is lawful for 


him to have intercourse, forbidden. 

#5 I said to Abmad, "(Wh 
and says to one of her relatives, ‘My husband has divorced me 
[What if} the husband is then asked whether he has divorced 
her, and he says he has when he has not, wishing thereby to 


about} a woman who becomes angry 


anger her 
Abmad said, “There is disagreement on this question, I fear 
for him when he says, ‘I have divorced you,’ and he has not 


Ishaq said, “Whenever a man answers that he has divorced his 


See AD 1 


4536 


9987 
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wife and he wishes this answer to be the case, then divorce takes 


place.” 
PL said to Abmad, “[Whatis the meaning of] the hadah of ‘Amr 
b. Haram: "Divorce affects women the way inheritance does’? 

He d, "They are [all] affected by divorce. Don't they all 
inherit?’ 

I said, “Yes 

He said, “In the same way, it is possible for them all to be 


divorced 


Ishaq said, “Rather, he (Le., ‘Amr b. Haram) says, “Divorce 
affects women the way inheritance does’ because when one of 
four wives is divorced and it is not known which of them it is, 
then a quarter, or an eighth, is divided among all four, because 
it is not known which is the divoreée. But if all the wives cor 
forward when the husband is alive, and each one claims that she 


is the one who was divorced, t 


ter is settled legally by draw 
1 remember which 
he is believed. However, as for what some 
say—that when the husband says, ‘No, I dor 
‘one was divorced,’ he is allowed to choose, so that on 
will in fact be divorced from him—that i 
I said to Ahmad, “What about a man who is born deaf, dumb, 
d blind and lives to grow up into a 
He said, “He is in the same legal pe 
stays with his parents.” 

I asked, “What if they were unbelievers and then they cor 
verted to Islam after b 

He 
they are] 

Ishaq said, 


ing lots among them, If the husband says 
one was divorced 
remember which 


f them 


sa dead person. He 


4 grown man?” 


id, "He is 


h them [so is considered Muslim, as 


As he said. Such a man belongs to his parents’ 
religion. 
1 
He said 


id to Ishaq, “Can such a man be given in mare 


Re 


Definitely, his wali can give him in marriage. He can 


also be divorced, if his gestures are understood, 


Ahmad was asked about who has intercourse with 


female slave of his and her 
It is forbid 
relations with either of the 
them 

Ish What he said concerning sexual intercourse 
them being forbidden is excellent 


He said, 


for this man to have further sexual 
n, but if he wishes, he can ret 


iq said, h 


1 said to Abmad, [What about the] divorce of a prepubescent 
youth? 
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He said, “As long as the youth is adequately endowed with 
reason, 
I said, “How old must he be? 


He said, "If he is adequately endowed with reason. 

L asked him repeatedly, but he would not mention a spe 
ge 

Ishaq said, 


cific 


Whenever 
fully comprehends what divorce means, and then divorces, his 


youth has passed the age of twelve. 


divorce action is valid, because a boy of twelve has reached 


puberty 


{What happens} when a woman's husband 
is prepubescent and she is pregnant 

He 
the basis of [the child belonging to) the 


id, “Whoever rules in her favor (yagdf laha) [does so] on 


marriage bed. Indeed, 
he rules in this way if they both claim (the husband's paternity] 
But when the husband is in a foreign land (/f ardin gharibatin), it 
is known thar he cannot have intercourse with her, and in that 


case the matter is not decided on the 


asis of [the child belong 
ing to] the marriage bed 

But Abmad mixed (two cases in his answer to) this question 

Ishaq said, "As Abmad said, because the marriage bed belongs 
to the husband and he has intercourse with his wife on this basis 
However, neither the prepubescent husband nor the absent hus. 
band has any [inheritance] claim, due to his children, to any 
thing the children have made her the owner of (mallakithd), if it 


is known that one is too young (to be a father] and the other is 


absent (Le., the hush 


nd in the second hypothetical case) and 
hence has not had intercourse [with his wife)."* 


41 Abmad was asked about a divoreée who does not menstru: 


but starts to menstruate after she has waited an ‘idda of two 


months. 
He said, “She waits her (entire) ‘ida in terms of menstruation." 
said, “This is the way itis 
“2 to Ishaq, “[What about] a woman who nurses a certain 
man’sson? Can this man marry any of the wet nurse's daughters 


He said, "Whenever that woman bears children, they become 


this n 


ns son's siblings, regardless of whether she gives birth to 


them before or after she has nursed him, 
1 said to Is [What about] a woman who nurses a cer 


tain man’s wife? Can this man marry any of this wet nurse's 


daughters: 


See above, LK 823 and note 
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Ishaq said, “They have not become his relatives. The only 
thing is, he cannot marry more than one of them, because they 
are sisters 

1 said to Ishaq. 
and have intercourse with both of them? 

He said, “Both of them can be with him in bed, but he cannot 
have intercourse with either of them unless a curtain is drawn 
between them. Further, once a boy has reached the age of fi 
wuld not have intercourse with a wife 


‘Can a man take two female slaves into his bed 


or seve a man sh 


years, 


or a female slave of his, as long as the boy is in the same room, 


unless a cur rier between the boy and the 
couple 

Ishiig was asked about a woman who says to her husband, “Di 
!" And he says, “I c 
} she says, 


be placed as a ba 


vorce me nnot, because of your dower 
ie 


vorce me 


1 will relinquish my dower to you, if you di 


and he says, "I do so.” [He was asked what happens 


if} she says, “I divorce myself triply 
alid.” Thes 


effects [of this exchange) are, in this « 


The le 
nce with her 


Ishaq said, “That is he said to me, 


decision. 
Ishig was asked about a man who says, "I give this daughter 
[He was asked what happ 


in then says, 


‘of mine in marriage to your sot ns 


if} the father 


the young T accept” and does 
not mention a dower 
He said 


dower 


The marriage is valid, and the bride receives a 


Someone said, 


What if her guardian gives her in marriage to 
a second man 

He said, “The second man’s marriage is not valid, nor does he 
owe her a dower on the basis of it, unless he has had intercourse 
with her 

Ishaq was asked about a man w 
to & husband who divorces her before she is sexually mature 

He said, "She 


an ‘ida. Further, his divorcing her has no legal 


> gives an 


Joes not re 


¢ a dower, and she need not wait 


sequences, 
and he can marry her {again) after she has matured sexually.” 
I said to Abmad, 
divorced her triply and then disavowed that he divorced he 
He said, “She must redeem from him what she is able to. 
I said, “What if she is compelled to [remain in] that marria 
He said, "She should not adorn herself for him, nor should 
she come near him, and, if she possibly can, she should escape 
from him. 


{What about) a woman whose husband has 
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I said to him, “What about the hadith of Ibn ‘Umar 


He said, “I do not know what it is. Ibrahim b. Muhaj 


did not 
think it was anything.” 

I said, “Should she fight him, when he desires her 

He said, “1 do not know. She should not fight him. Aba Ha 
nifa said she should fight him. She should escape from him, if 
she can 

I said, “What if she hears {of her divorce], or if wo just wit 


nesses attest to it 

He said, “Her case is strongest if she hears fof it 
[I said,} "Or, if ewo just witnesses do, or [at least] two witnesses 
who are not suspect 


He said. 
with him 


Yes. On the basis of all of this, she should not remain 


4348 Abmad said, "When a man has intercourse with his wife's sis 
ter, he is kept from his wife until she—that is, his wife's sis 
ter—has waited three menstrual periods; or, if she does not 
menstruate, three months, If she has become pregnant, then un- 
til she gives birth 

#349 Abmad was asked whether the divorcée and the widow should 
wash their heads, anoint themselves, or dress in new clothes 
The questioner listed a number of other activities of this kind. 

Then Abmad said, “I have given you the regulated case (al: 
asl). Whenever she does something of this kind and does not 
wish by it to create doubt (ie., about the fact that she is waiting 
her *idda), then there is no harm in it, except that she should not 
use dye or perfume 

$350 Abmad said, “Lodging for the wiply divorced woman is more 
of an obligation (awjabu) than tenance, because Allah said, 
Lodge them where ye dwell (65:6) 

I said to Ahmad, “What about the hadith of Ibn Sime?* Do you 
not know of it 

He said, “Yes, al-Sadasi* also used it as proof 

#351 Abmad was asked whether a man who frees a fernale slave of 


his can marry her 
He said, “Yes 
Abmad was asked whether the prisoner should marry while 
he is one of the Byzantines’ captives. 


40 take 


See thn Maja, Suna . that says if a wom 


nd promides one 


1, his 


in thn Qudsima, 8:440~441 


Jecond witness in support 


is also discuss 
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He said, “He should not marry.” 
Someone said, “What if he fears for himself?” 
He said, “He still should not marry. 

4353 Ishaq was asked, “When a woman converts to Islam, what hap- 
pens if her husband also converts either during, or after, her 
sida has ended? 

He said, “As long as she is waiting her ‘ida, he has the right 
to return to her without a new marriage. However, when her 
‘idda has ended, he may seek her hand [again] if he wishes. Simi- 
larly, in the case of the woman whe es, she is never sep: 
rated from her husband until an attempt has been made to pe 
jc her to return to Islam and she hats refused, so is killed, or 
her ‘idda comes to an end before she returns to Islam; then she 
is definitely separated from her husband.” 

#954 1 said to Abmad, 
his wife?” 

He said, “Yes 

1 said, "What happens when his property has been divided up 
and then he reappears: 

He said, “He recovers what he can find, but he is 


jpostal 


Is the property of the mofgid .. . of 


ot owed 
what is not recoverable, Indeed, it was within the rights of his 
heirs to divide up his property, and they do not owe him 


anything 


Ishaq said, “It is as he said.” He approved of what Abmad 


said, and he with ie 
Does th 
back from her 

Ahmad said, 


gave her.” 


9951 said, [divorced] husband of the mukhtali'a take 


ially gave her?" 


ore than he in 


He should not take from her more than he 


It is as he said 
a khub’ (sepa 
cation of) the judge (sultan) 
Abmad said 
Isbaq said, 
4956 I said. 
doubly and then slanders her during her ‘ida 
Abmad said, “He can institute fan proceedings. 
Ishaq said, “As he said 
I said, “{What if] he has divorced her miply [and then slanders 
her during her ‘idda)? 


jon} without [the adjudi 


ICis valid without the judge 
As he said.”* 
What happens when a man divorees his wife singly or 


Malik and Shafi also say that a separation by means of Mul does 
judge, See Malik, Mudawwuna, 2: 343, and Shafi, Us, 5: 197 
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Abmad said, “{In that case] he is flogged (i.e,, receives a hadd 


punishment) 
I said, “What if she is separated from him by means of a single 
definite divorce 

He said, 

Ishaq said, “It is as he said. 

$357 I said, “Khul' is a separa 

Abmad said, “Kul is a separation and not a divorce; further, 

the wife has the right to herself. Then if they do return to each 

other, that is, if the husband re 
three divorces behind it 


He is flogged,” 


nand not a divorce 


arries her, the marriage has 


in khul to me. 


The sunna is {as follows]: Whenever a man wishes to 


I said to Ishaq, “Expl: 
He said 
separate from his wife by means of Mul’, but she is anxious to 


return to her husband, and [at a certain point] he does not object 
to that (a ya 

f 
each spouse empowers his arbitrator to act on his behalf, then if 
he (i.e., either or both of the arbitr 
a separation, it is effected, and if not, then it (the marriage) re 


vahu), if he sends an arbitrator (hakam) [chosen] 


a his rel 


ives and she sends one [chosen] from hers, and 


rs) thinks there should be 


and the husband's 


arbitrator starts by asking the wife's what she holds against her 


husband with regard to food, drink, and clothing, Then her ar- 
bitrator speaks of her needs. Then the husband's arbitr 
to the wife's, ‘Do you think that if he returns to her on the basis 


of what she wants, that she will be satisfied with that 

Thus (the two arbi 
trator, like the husband's, (discussing) what concerns her, in the 
manner we have described. Then if the two of them think, 
the basis of what they kr 


ators go back and forth], the wife's arbi: 


n 
ww of the couple, that husband and wife 
orm their guardians. 

But if the wwo arbitrators think the couple should be sepa 


should re 


jogether, then they in! 


te them and do not mention divorce, because 
It is like a sale between two 


rated, they sepa 
this isa separation without dive 


men. That is what Ibn ‘Abbas said concerning separation. 
If [after such a separation) the husband and the wife wish to 
ther, then the husband marries her, with a walf 
pe from that, be 


ge, as if (the husband 


return to each 


d witnesses and a dower. There is no esc 


1} constitute a 


were marrying] a stranger or the couple had been separated by 
a triple divorce 


1c. 1K 302 
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“Whenever the husband wants to mention a divorce, he divor 
ces his wife singly for what he has given her. This has been called 
khuls with divorce. Or it is a single definite separation, or a 
double or triple divorce 

"We have shown the activity of the two arbitrators whenever 
there is a wish for reconciliation, and for each spouse to put up 
with the character of the other. In this case, two arbitrators are 
ceded, as Allah said, Appoint an arbiter from his folk, and an arbiter 
from her folk id of the dya (4:35). Bur if the husband 


has despaired of his wife 


to thee 


nd does not want to return to her 


se of his despair, then the two hakams are not needed, for 
¢ from his wife by means of khul' for the 
t she has of his, or for a compens: 


the husband can sep 


compensation of wh 
the two of them designate. That is permissible. Bi 
ful for him to take from her more th 
he is the one who feels 
min gibalihi), then it is not lawful for him to take back anything 
atall of wh 


is not law 


he gave her. Further, if 


tipathy toward her (in kdna al-nushiiz 


the has given her. If she is the one who feels antipa- 
thy toward him, then he can." 
I said to Ishaq, “What if she says, ‘I hi 


three divorces for what I have of yours’? Or, what if she says, "L 


e bought from you 


have sold the likes of three divorces for what you have of mine’ 
Ishaq said, “She is separated from him triply 
I said to Abmad, “How is khul* effecte 
He sa takes 0 
ns of khul), 


Whenever h mney from her, the 


separation [by me 


Isbiiq was asked about « man who separates from his wife by 
means of kul’, then returns to her during her ‘idda, then di 
vorces her before having intercourse with her 

He said 


Whenever a man has separated from his wife by 


means of hult, his returning to her during her ‘idda is not valid 
Indeed, it is legal for him (to return to her only on the basis of] 
a new marriage contract. This is the doctrine held by those who 
support the view that kiul* is a single definite divorce, as well 
as by those who support the view that it is like a sale betw 
two men, 


n 


He refused to call it “return” if khult was the means of sepa 
rating the couple (idhd waga‘a al-khub’) 
$356 I said, “What about a man who denies that he divorced 
his wife: 


“See the discussion 
213-214; Malik, Mt 


the (wo arbitrators in Malik 


and Shafi, Uiem, 5194-1 
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He [Sufyan] said, “We make him take an oath [and if he lies] 
he is culpable 
Abmad said 
her property and whatever [else] she can from him 


If she knows (about the divorce], she recovers 


Ishaq said, “In princ 


(fas), it is as he said, if she has 
ed]. However, if it is said to her, ‘He 
has divorced you,’ but he (ie., the husband) denies that under 
oath, then she stays with him. 


made certain [she is divor 


$09 I said, “Can a man accuse a woman of something she did in 
pre-Islamic times: 


Abmad said, 


punishment 


That would make a man subject to a hadd 


Ishaq said, “It is definitely as he said, because of the invio: 
lability of Islam 

I said, "What if four men witness that a woman has committed 
adultery and one of them is her husband 

Abmad said 
against his wife, and the other three are flogged (ie., for qadhy) 


Then the husband institutes /#dn proceedings 
Ishaq said, “It is as he said 
4360 I said, "What if a father gives a certain daughter of his in mar 


riage to a man and then sends this man a different daughter 


with whom he has intercourse? 

Abmad said, “She receives a dower on the basis of his having 
had intercourse with her, and he has no wife. The situation is in 
accordance with what “All said: “The father readies and sends to 


ghter to whom he was initially 


the prospective groom the ¢ 
married, and she is legally his 
Ishaq said, “It is as he said, 
#361 L said, “What about selling an umm al-walad 
Ahmad said, “I do not like it,” and he adduced as proof the 


hadith of *Amr b. alAy—""Do not obscure for us the sunna of 
the Prophet.’ The ‘ida of the umm al-walad is four months and 
ten days 

Ishaq said, “It is never lawful to sell these women because of 
the situation of [automatic] manumission into which they have 
entered and the intermingling of flesh and blood 


Ishaq also said, “If an umm al-walad is sold, the sale is not 
valid. 
$362 I said, “What about a woman whose unborn child dies and 
who has a husband 


For references to traditions that embracing Islam makes a pe 


sions inviolable, sce Wensinck, Handhoek, sv, “Inviolabile 
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Abmad said, “Her husband does not have intercourse with 
her, until it is ascertained whether she is pregnant 

Ishaq said, “It is as he said. 

I said, “Can a Muslim man institute Jan proceedings against 
Christian, Jewish 

Abmad said, “Yes, because that is how he denies paternity. Al 
lah said, Those 
applies to all wives.” 

Ishaq said, “It is as he said, because they are wives. Allah said, 


ind slave wives? 


who accuse their wives (24:6), and this statement 


Those who accuse their wives 
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Description 
Compilation of Aba Dawad al-Sijistant 


This wranslati 
lation (Cairo | 
printed 


edition of Aba Dawad's compi 
4) and a manuscript, Zahirtya hadith $84, The 
1a manuscript in Madina at the Kitabkhana 


al-Mabmddiya Wil-Sul’an Mubammad al-Uthmant (not in Sezgin) 


s based on a printe 
a/19 


dition is based 


This manuscript is listed as number 90 in the section on hadith in 
"Umar Rid’, AMuntakh 

mascus, 1973). The pref 
is by Shaikh Rashid Rid 
script was discove 
ica 

mad E 


sMadina al-munawwara (Da 
mpilation of Aba Dawad 
who explains that after the Madina manu 


to the printed « 


d, a merchant in Jidda a 


ed to subsidize its pub 
Muham 
ating it with the Zahirlya 


and local scholars suggested that a Syrian scholar 
hjat al-Baitar, be given the job of c« 


manuscript. After Baitar finished his collation, he advised that bef 
publication R 


plicating the m: 


hid Rida undertake whatever further editing and ex 


nuseript required. Rashid Rida goes on to say that he 
realized the extent of the superiority of the Zihirlya manuscript to 
the one in Madina too late to make major revisions in the book. He 
did, however, provide footnotes indicating variant readings from the 
Zahirlya manuscript 

The Zahirlya manuscript is dated 266 and is mentioned by Schacht 
in Aus Orientatischen Bibliotheken (III) (p. 25), where he cites Helmut 
Ritter’s identification of it in Der Islam (XVII): "The manuscript Za 
hirlya 334 which Ritter discussed .. . contains a a which Aba 
Dawad heard directly from Abmad 

For this translation, I have used a photocopy of the Zahiriya manu 


255 


Chapters on Marriage and Divorce 


script, since the collation in the book is uneven. 1 have indicated the 
differences between the two manuscripts in the notes to the text 


Compilation of «Abd Allah b, Abmad b. Hanbal 


manuscript in the Zahi: 
uulted a photo. 
Taimorlya Library 


This translation is based on a photocopy of 
riya library, Zahirlya Fiqh Hanbali 2, 1 hy 


¢ also cot 


n in the 


copy of a manuscript of this compilati 
(Taimariya Figh 511). Zubair Shawish has printed the Zahiriya manu 
script, with a few explanatory notes, as MasPil al-hndm Ahmad b, Han 
bal (Beirut, 1401/1981). 

The Zahirlya manuscript is not dated but seems to have been copied 
from Taimartya 511, or both were copied from the same source. They 
share many minor errors in wording, and both have the same larg 
rected from yet 


gaps. However, the Zahirlya manuscript was ¢ 
Abd Allah's compi 


ditions to the text are written in the margin 


other version of yn: in a number of places ad: 
nd often a word in the 


xt to iit 


text will be rewritten in the margin with sabha written 

Schacht identified and described both manuscripts: Zahiriya Fiqh 
Hanbali 2 (listed as 1, since he reverses Zahiriya ! and 
talischen Bibliotheken (1931), NR. 10B, p. 25; Taimdriya 511 in Aus den 
Bibliotheken von Konstantinople und Kairo (1928), NR. 15, p. 36. OF Zi 
hirtya Fiqh Hanbali 2, he says that it is a manuscript of av 
consisting of twenty-one quires of five d 


» Aus Orien: 


age size, 
leaves. It is vocalized in 
some places and clearly written, The section titles are in red ink. The 

Je of the bo ater hand, is Kitdb fthi Masdil ‘Abd Allah 
6. al-Imam Almad b. Hanbal li-Walidihe 6 liya Allah ‘an 
humd wa-Jawabatiha. 1 is cor 


written by 


Imam Alimad Re 
lete, but not dated. 


Schacht says Taimarlya 511 isa fairly large volume of $44 pages. It 
is not too well preserved and is written in large, beautiful calligraphic 
handwriting, It was written in 773 and is sporadically vocalized. It is 
incomplete at the beginning and also in other parts. 
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This translation is based on a photocopy of Zahiriya Fiqh Hanbali 1, 
with corrections and additions made from s photocopy of Zahiriya 
Fiqh Hanball 83, The latter is small, difficult to read, and not in good 
condition. Further, the responses are not in the same order, and it is 

ned in Zahirlya Figh Hanball 1 
es not in Zahiriya Fiqh 1 
and some useful variants. 1 have included the extra responses in my 


missing some of the responses conta 


However, it contains a few respon 
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translation, and I indicate only the corrections and variants I have 
incorporated in the notes to the text 

Schac 
ischen Bil 
itisat 


identified and described both manuscripts in Aus Oriental 
fotheken (1931), NR I, p. 25. He says of Fiqh Hanbali 1 that 
1, medium-thick manuscript written in very old, clear writing 


It is sporadically vocalized, and the titles are in Kufic. It is incomplete 
at the beginning, and the first extant leaf is in ruins. It is in seven 
parts, 

Of Zahiriya Fiqh Hanbali 83, he says that it is a 4 fairly stmall-sized, 
medium-thick manuscript, written in small, narrow, difficult writing 
with much scribbling in red throughout. It is complete and dated 789. 


This manuscript is not listed in Sezgin, 


Critical Notes 


Some of the manuscripts have a number for every page; others for 


every pair of facing pages. One combines both systems. | distinguish 


facing pages as “a” and “b 


Notes to the compilation of 
Aba Dawad al-Sijistant 


The published text = M; Zahiriya 


The chapter titles through § 


adith 334 (pages S8a-44a) » Z 


immediately before $68 and $72 


are not in Z 


Z, abwoab 
vi. M, gham 


followed by rddrya 


b. Samme hd, after which Rida reports a blank space; M 


adds yadh 
© fazawwuj: M, taxuj, tithe not in Z. 
di. fazauwuj: M, taxwip, title not in Z. 
©. yakrahiinahu: M, yahrahulu 
f, $12 and $13 reversed in M 


g. yakhsha: M, yajbunu 
h 
i 
j 


idhé tusta”*maru wa’adhinat: M,Z, wayasta*miru idhd adhinat 

thd: M, Z, yar 

k. an yabhliya: M, yakhll 

1. al-tafwid: M, 2, al-tafiir 

m. alaisa lahd saiduhu: M, 
hiya tuzakkihi 


$29 and $30 reversed in M 
y 


laisa hiya tarakathu: Z (apparently 
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n, géla na‘am: not in Z. 
©, $59 and §60 reversed in Z 
p. §62 nor in M 


q. wa ghairwhu wa'l-taldg gablu't-nikah are only in Z, and the copyist has 


noted above them hiddhd laisa min kaldm Abt Dawid rabimahw't-lahu 

r. The response following this response in M and Z is the same as §77 

8. $70 notin M 

. ahl alsMadina: Z, ahl al-dhimma. 

u. gala Aba Dawid: not in Z. 

¥. gala: not in Z. 

w, Several lines not clear. They suggest that an ambiguous divorce 
formula pronounced during # terminal illness should not, in fact 
result in a divorce. M, Z, in dakhaltu laki ft khairin aw sharrin wa't 
rajulu maridun ya‘aduhu gala la wala yashPu jandzatahu akhdfu M, an 
yakiina hadha thaldthan Z, an yatafa hadha fuldnun 

x. angalibu: M, af‘alubu, 

imihé: M,Z, kil 

2. ila safari hajj: M, ila safar 

aa, Zabrat: Z, dhabra; M, al-bard 

bb. Following §89 M has the initial p 
reports that a blank space follows it. ‘There is no indication of a 


ase of another response; Rida 


lacuna in Z. 
ce. fa-qala: not in M. 
dd. watabghiduhu: M, wa-bi-batdihi. 
cc, qilla Id yakinu: 2, la yakinu gala (misreported in Rida’s note) 
ff. Text corrupt. The rest of the qu 


are not clear. The problem concerns a ne 


stion and. Ibn Hanbal’s 


ative conditional divo 


innahu tam yaf‘al yu'ttht imrwtahu wa-kdna muta 
M, amlaha Z, ai 


bukima lahu an yuttahu imratahu wa-in sakha ‘indakum, fold yahillu 


statement. M, Z, 


rawwajan tlaihim gal 


lahahu M, Z, we-in qadamakum 


lakum an tu'tahu imrartub. 

Kg: in lam azarhi: M, Z, in wasituki 
hh. ya‘dulu: M, Z, ya'pul 

ii. $118 notin M 

jj. al-walt: Z, al-hawal, 

kk, al-wdll: M, 
HM ins 
mm, yurdadna: M, y,r,d,u,n (Rida reports Z incorrectly), 

corrupt. M, shakakta, Z, ashakka, M, Z, fi 
ahu Ahmad, M, ila, Z, qalé fa-, M, Z, hacwwa baina 


18 sha 


nn. *-* These few lines 
tahdlafa kaifa 


huma nisfani. 


00. Rida incorrectly reports that §146 is missing in Z 
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M 
I-nisd; remainder of sentence not in Z. 


pp- Second 9é 


qq. an tuallag bi 
rr. Ion Hanbal: not in M 

ss. Z, word not clear; M, (k,ml. 

tt. This title and the following response are not in M 


Notes to the compilation of 
Abd Allah b. Abmad b. Hanbal 


ahirlya Fiqh Hanball 2 (pages 254-307) = Z; Taimarlya 511 (pages 
30-310) = T, Printed version = Bk a 


unless specifically noted. 


d is in agreement with Z 


a. fa’in kana: T, kan 
b. kam haddaha: T, lam ya’khudhuha 
€. min gibaliha: T, Z, min gibalihim. 
4. Title omitted in Bk 


€. fa’in adhine 


Z, faridha ma riddat 
£. ndsin aw ghairu ndsin: ‘T, Z, nast ghairu ndst; Bk, ellipsis 
g. Title omitted in Bk 

h, innahu: T, innahd; Z, innamd. 

i. bannahu: Bk, ltannah 

j. fagalat: Z. fi 
k. tdma: Bk, n 
1. yataraha: ‘T, Z, y (1.4; Bk, ellipsis 


rada*: Bk, bdbu ma yahrumu min al-rada’ 


im, babu 
n. ammatan: T, Z, ammatahu 
a: T, Z, fazaw 
p. imra’atun: T, Z, imrartubu 
q. Habiba: T, Z, Hamnatu. 
r. Jumhan: T, Z, not clear; Bk, Juhman 

s. tilka'l-saghira’-amma: Bk, wa'l-amma 

t. yudabbiju: Bk, y d bh. 

u. Zadds haddathand after title 

v. nawd aw lam yanwi fihi hafdratw't-gihar: "T, 2, naw 


©, fataxaniw 


daw lam yanwi ila 
[thi hafaratu't-talag. 

gila: not int 

Zadds haddathand after title 
Sufyan: T, Sha‘ban. 

x Shu'ba: Z, S: 
aa. ihdéhuma: 2, ahda 
bb. tadda‘7 in Bk: not in T, Z 


«x« 


uma 
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cc. Waktu gala hadith: notin T 
dd. shaPan qabla an yadkhula bihd warn 
jawtu an yakina: not in T. T, Z add rayawtu an yakiina; meaning 


m yustiha ika ra 
uncertain. 

ce, Incomplete in T and Z 

ff, farinnahu: T, % 


gg. wald al-kafiru min al-must 


not in Bk 

bh with her consent while he is acting as her wal.” These words 
and the next sentence not in T 

li, qura: Bk, qara’a 

jj. swila in BR: T, Z, al or avala. 

kk. falaisa faldquhu bi shaiin: T, fatalaga taldguhu bishaiin. 

Il, in: not in T, Z. 

mm. abt: notin T 

nn. bi-Utha: "T, Z, bi 

Text and meaning not clear: yu'tiquna fi'bthulthi(?) yabr" 

pp. yahdinu’t 


taldqun jadidun wantkdhun jadidun. Uf second word is amended to 


awju'l-thalathu wald yahdimu'l-wahidatu wala’l-thanataini 
awdj, the general sense of these lines is that a couple's third divorce 
is fin 
qq. wald ‘itga: T, Z, wa'l-itqu 
rr, gala: notin Z. 
ss. This repeat is t 


tin Z. 


tt. ja‘alaha: not in T 
uu. raituhu: Bk, rdtabahu 

w, Lacuna inf and Z; words in brackets suggested 

ww, fa’in kdna'l-far: T, Z, fakdna. 

xx, idha wagafa imma an yafPa waimmd an yulalligahd: yor in T 
yy. illd yaporaha: T, Z, ta yata’aha. 

2. Salama: Bk, Ma 
aaa. haraj: Bk, kharaj 


bbb. yulagdna bititgihd wayuraggina: T, yuStagiina wkhual 
Z, yattaddiina ukhta 
cee, ‘asharan: not in T 


ddd. magdma'l-bidatain: nor in 2 


4 wayanithiina 


ayarithina 


cee. T, Z reverse this and the previous sentence 
ff. This paragraph and the previ 
ug. nisd?ihimd: "T, Z, nisPikinna, 
hhh. al-amma: T, 2, al-aya 

iii. fa'l-ahiru minha annaha turabbiyu arba‘ata ashurin: wot in T 


ij al a: not in Bk 


us one are not in ‘T 


ghiratu idhd taddat bi'l-ashuri thumma hadat fit 
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Notes to the compilation of 


Ishaq b. Mansiir al-Kausaj 


Zahiriya Fiqh Hanbali 1 (; 
83 (pages 49b-83b) = Z83. 


8 23b-42a' 


Z1; Zahirtya Fiqh Hanball 


4. aw al-jadd wa'l-ibm: Z1, aw al-ibn 
lacuna in Z1, Z83. 
¢. i-ZabrP: 2), an 


d. §88 only in 283. 


€. This statement of Ibn Hanbal’s together with Ibn Rahwayh's agree 
ment is misplaced; see above, IK 27 
f. al-amma: not in Z1 
What . .. four months” not in Z1 
h. a'faha: Z1, 283, asdb 
u: Z1, ZS, gala Ahma 
j. Text not clear here: Z1, 283, giyd 


an al-mudda'a *alaihi nakala (?) alchugug mPatu 


kaldmihim wa-dhdlika lammd ajma'a 


fin aw 


k. Z1, 283, lacuna of several words 

|. $167 only in 283. 

m, $172 only in 283, 

n. Z1, 283, several words no 

©. This sentence in Z83 only; lacuna in ZI 

p. Z1, Z83, text garblec 
hadha 

q. Quran, ta'dsartum: Z1, 283, ta\asara 

F. min ammatihi: Z1, min imraPatin 

s. Z1, 283, reading uncertain: ila an yakiina 

t. Sufyan only in Z83. 

u. s@altu S$ 

v. ZI, 283, last word 


Ww. farin lam yakun dak 


lear: al-2ld ahsanu halan (?), 


uhu fallagtu (ox talugat) imrarati kadhd wa: 


Z1,, gala Sufydn. 


this response not clear 


x. la ty hu forin 14 tujladu lahu zawju'bmar'ati 


la‘anathu; Z1 breaks off the paragraph after “slandered 
y. Z1, 283, Najbiya 
2, Z1, 283, al-Samit (?), 
aa. Z1, 283, al-Sadis. 
bb, Z1, 283, word in text not clear 
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Khansi? bo Khodhaim 


the Prophet, 10; AD #20; 1K § 
Khaula (or Khuwaila) bt. Thatlaba, cor 
temporary of the Prophet, 30 
Laith by ADISulaim (4. 143/760), Egypt 


traditioniat, 1K $317 
Leah, wile of Jacob, 1K 950 
Mairndna be. al-Harith 
of the Prophet, 18: AA# 
Mavis b, Malik, contem 
Prophet, 1K #268 
Makhal h. Zaid (¢. 11 
797), Damascus, Successor, 53; AA 
54 
Malik b 
ist, tradi 
#127; AA HI 
Ma'main (¢ 
ansor b, al-Mu‘tamie (d, 132/749) 


Anas (d, 179/795), Madina, ju 
, 1-8 passim: AD 
5: EK 99, 146, 

18/853), Al 


ied Caliph 


Kufa, tradivonist, AA § 

Marwan b al-Hakamn (d. 65 
nor of Ma 
AAS 

Migsamm b, Bujra (d. 110/778), Mevea, 

AA BIS 

Mu'awtya (d. 60/680), Umayyad Caliph, 
“4 


al-Mughiea b. Shutba (4. 48 


1), Companion of the Pi 

AD $25; AA $75, 119; 1K 6 

Muhammad, the Prophet, 10; AD # 
AA $2 


of Names 


108, 109, 110, 124 
41, 60, $0, 91,127 
Mubam 


155, 155; 1K 91, 7, 
164, 201, $15, 316 
mnad b, Sirin (d. 110/778), Basra, 
AA $106, 154: 1K $16, 


18 
ab. Hibbiin (d. 121 
1K 6146 

Mecea, Suc 


Muhammad b, Yal 
739), Madina, Suecesse 
id bs Jabor (10472 
conor, 1K $204 
Mujaeziz al-Mudlif. contemporary of the 
AA $102 
{, tribe, comtemporary 


with the Prophet, 18: 1K #216 


al-Nadir, Jewish tribe of Madina, con 


temporary with the Prophet, 18 


Natit b, "Umar (d. 117/735), Madina, 
Successor, 1K $204 

al-Nu'man b. Bashir, contemporary of 
the Proper, UK #60, 61 


Prophet. See Mub 


al-Qasim b. Mu 
Madina, Suc 
Qatida bs I 


Rafi b. Sinan, contemporary of the 
Prophet, 1K $201 

Raja? b. Halwa " 
Successor, AA $119 

Rukana b ‘Abd al-*Adta,« 


Jemporaty 
of the Prophet, 30; AD 873; 1K 4315 
al-Saclast, ‘Arin 

839), Basra, 
Safiya (d. 50 or 5 

the Prophet, 18 
Sal b, Sa‘d al-Sac 


AbuT-Nutman (4. 224, 
ditionist, 1K 1340 
AA $99 
1 #8 or OF 
710), Companion of the Pr 
Sabla, contemporary of the Py 
Sabyniin (ct. 240/854) 


het 


het, 2 
3, Malik 


Kaira 


jurist. 5, 8-58 passim 
ab. Jub 5/713) 
sor, AA F124: IK $204 
Said b. ab-Musaiyal 
AA $153; 1K $225 


Samura b, Jundub (4. 60/679), Compan. 


Kuta, Suctes- 


Madina, 


270 


ion of the Pr 
; 


AA B31; IK #43 
al-Sha'bi, Abi “Amr 
Kufa, Successor, A. 


Kufa, Hanaft juriae, 12 he Prophet, 12 
Shu'ba b. Hajaj (. 16 Kalths 
st AA KIS 


nist, AA A124 p102: IK 48 
Sufyan b. “Uyaina (d. 198/813), Mecea, Uithenan b “Affan (a, 35/605 

jurat, traditionsst , Madina, AD $197; AA #28 
Salaiman b. Yasar (107, ina, 119, 124, 197, 140, 1645 1K #79, 112, 
Succesor. AA #132 152, 140, 146, 915 


9480, 140 


1K #11 Zaid b, Thabit (1, 45/665), € 
of the Prophet. AA 7 ‘ 

(Ubud bb "Umaie (el 74/0 IK H7, 76 

{on of the Prophet, 1K # Zainab be Jabsh (4. 20 or 21/640-641), 

Ubaiy b. Ka'b (i. 22/642), Compas wife of the Pr on) 

{ithe Prophet, AD $144: AA $140 al-Zubrt, Non Shi 47742), M 

Umar b. "Abd alAute (ed, 102/720) eg tea 1K a4 
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Coercion, divorce invalid under, 36; AA gent upon a future t 
131; IK 471 01; IK # ing 
plus, AD $66 person, 88; ALD #9" 


Comp : arrangeme 7 4; col. 0: 1K & 55 Ns Kiowt; Li 
Index and Glossary of Topics and Terms Wg hp teh) tee gp che Ah ererareg tra 


by section number, Words in CAPITAL letters are cross references c rhage contra ’ £. AD 852: of 
‘ “ r 0 : 
Ablution, AA $27, 11 Ayyin (a woman who has been married), c marriage, AA §2 fe AA 
Ada p , definition of, AA $86 sninsion required for marriage 46--48, 50, 159 #15, 164, £28, 300; of a pledge 
Adultery, 1K $59, 168, 169, 359; punish AD #20, 22. See also Thoyyb “3 : required for privacy, 21; AD 
vent for, 47; 1K 499 s ‘ 143-45; AA 25, 26; 1K $74, 210 
47, 50, 61, 80, 87 AD 71; AA S17; eoplanadion 06,90 r 1 mat erat AA $28: when given, AA 151, 89, 
¥ ements 
Age, appropriate for marriage, AA $7, 9, - « 8-9; retroactive 
- 827. 1K 
10, 12, 16,17, 22: 1K # TK 418; validity of 
Agnnae(s) as gusardia ‘ 
Y 1K 119, 282 
AA Bll; LK $10, 24 Xs with ‘ arriage, AA ¥24, 29, $101, 103 
wl, ares $7175; AA $195; 1K 92 » 
planation of, 300.106; and sikdr, AA . = — 
Amir (governor), os - c 12,8 2 See Contract of 
AAW Hs age 
11; AA 97; EK 61, 6, 9 father’ author 
/ : riple divorce of, AD $95 AA pm eo 
0 Death iine ), 79; 1K 
carly Muslim gartison Delirious a ’ 
towns), AA BLA Dive (cor 8, 36; AD N74 
Annuleent, and ownership of slave non-Muslia irra as) 
poise, UK #120, 131. Ser ab K wives, 15; AD $0 Dh wv-Muslirn subject), mat 
Ansar (early Madinese Companions, the NA BEGA: IK $26, 20, 143 riage with AD $56, 188, 173 
Helpers” of Mubamrnad in Madina), Christians and Jews: and divorce, 1K Disagreement, 4, 5, 11, 23,48, 52; AD AA 40 
and Ua), AA 83; and hada p 1K W2R, 115, 151 AA #7, 19, 22, 24, 28 f M2017 
and divorce, 1K $292, 206 7, 58, $19, 101; 1K $79, 91 5 NA 486, 10 
ural of gur’ MENSTRUATION: acutions, ambiguous and unam appropriate, 27; 1% 1, 356, 350 
and "hdd, AA #184: meaning of, AD ws in divorce statements, 28-29 re intercourse. AD #93; AA 25: punaslunent 
$164, 105; AA $161 See abo Intention 9, 160; 1K. 979, 110, 126, 204 fs 


Arbitrator, ann Abul, TK 857 Clothing, as payment for wet nurse, IK 
Aya (verse of the Qui’ani 0 


AAS 
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Fornication, 28; AD $33; AA $11, 23 
$0, 46, 48, 101; 1K 43, 108 
aater-retauionship, 22-25; extablish 
ment of, through intercourse, AD §53 
55; AA $67, 72. 80, 92, 96; 1K B43 
159, 169, 170, 251, 328; establishment 
of, through nuraing, AD #3; AA $35, 

50, 61, G66, 67, 9%: 1K 
105, 160, 248, S28, 

Granulfather, as woman's guardian, 1 

Guardian: of a bride, 9-13; of a minor 
itl, 9-10; marriage without, 12; AA 
$4.9, 18, 14: 1K $19, 252: as a suitor 
11-19; wrong, 11; AA $3, 6, 10, 15. 
16; IK 46=8, 13, 15. See also Walt 

(plural Hudad): for adultery, 46 


definition of, 460.161; for fornien 
AA H101; 1K $56; during 


AA HIMS, See a 


58-59; of slaves, 


Hadh (TRADITIONS! 
Hakam, 1K 4957 

ahi. See Jushge 
Halving divorce 
Hanball, 3 

Haram (forbidden), in div 
AD #74 


AD 196 


ents 8: 1K $68, 83, 95. 


Ny 


b, explanation of, 24.8! 


Hila (plural Hiyal. Legal strategem) 
AA HS 

Household goods, AD #14 

Hota (plural of HADD) 


Hak (legal judgment), 100.26 


‘da (waiting period of a woman after 


end of mar 27 = 28; dis 


of, 52-59; AD $137; divorce in, AA 
#111 1K B11; and ia, AA $124; in 


heritance in, AA $1335 n 


ne lodging during 0: 1K 875: 
and asin Wustuand, AD $115, 118: 
120; AA A78; of a slave, AA HA, 197 
164; 1K 699, 40; of a sk “53 
54; AA F186, 154, 164 1% 
$85, See ato [tibrd?: Menstruation 
Pregnancy; Wid 

1Whla'ni. See Kha 


haan (moral respectability), 1K $99; an 
i'n, 47 

Maar’ (°Choosel”), 48 
$81. Ser also Takhytr 


AD #8587; IK 


See Disagreement 


Lig (oath of abstinence from intercourse 


by husband): discussion of, 42—45; 1K 
$102, 272; divorce following, 44: AA 
$124; 1K 4103, 300; duration of, 43: 
AD $167-170: AA $124; IK #103, 

275, 278; results of, 43; AD #102~ 10 
108; A $124; IK $274, 277; dave 
swearing oath of, 43; AA BIS6: IK 
and Zihdy, 41; AD $107, 1K # 


Mlicit sexual relations: effects of 


and in, 46; punishment fe 
157, 60, 61, 228; and slaves, 1K 4 
2e alse Adultery: Fornication; Madd 
Hines, and divorce statements, AA #1 
Impotent husband, AD 130; AA 
475; 1K $104, 107, 2 
Inheritance, AD ida, AN 
$140; TK 479, 87; in "adda, AA $193. 
140; 1K $79, B7, 112, 180: and the 
smufgad, AD % 4 unbehew 
ers, AA 192; in valid marriage. 1K 42 
5, 186; and sihir, AA $13: 
sane man, his divorce invalid, 36: AA 
497, 19 
In sha Allah ("Gok Willing”). See Is 
Intention, in divorce statements, 29, $0, 


32, 33; in ambiguous statements, AD 
488-90, 94-97; 1K $172, 176, 180, 
181, 198, 195, 208, 319; and number 
af divorces, AD $7982; AA 474, 108, 
TAL, 145, 180, 152 HE, 182, 
177, 178, 258, 315, 317, See abw Single 
divorce 

Intercourye: a 5: and oaths, AD 
$150; 1K $303, 925 

Interpretation of Quran verses, AA #88: 
15s— 1 

Intoxicated man: irrationality of, 36-37 
validity of his divorce, 36-37; AD 992. 
AA 497, 119: 1K 


Invalid marriage, AA $13, 166 1K & 
effects of. 1K #287; and inheritance 
1K $3, 4,246, 247 
Inviolability of tstam, 1K 4559 
Iraq! Scholars, 1K #225, 318 
274 


chain of 


Index and Glossary of Topics and Terms 


M4 


1K $142, 160, 261, 275, 36 
5, AA S57 and slander, 46; AD $135; 1K 951 
hhotated Tradition, 1K $317 264, 956, 359: a AD 
Lai: definition of, 56; discussion of 4136; LK $145; stacuy se in, IK 
AD $55, 56, 58-64; AA B48, 82, 198 H143. See abso thy 
139; 1K #95, 69, 109, 118, 219, Lodging, and “sda, AD BLS9-162: AA 
‘ B10: 1K 
had definition of, 95; use of in Lustful behawior, 24; AA B40, 41,46, 95 
vorce statement 6, AA 1K 4, 32 
‘ty (MANUMISSION) Madhhah law), 20 
Madinere Scholars, legal opinions of, 5, 
Jewish Wives. See Christian and Jewish AD #78, 101, 171; AA $19, 
Wives 124, 125, 140; 1K 956, 76, 115, 146, 
Jews. See Christians and Jews 225, 3 
9; as a woman's guardian, 11; AD Mafgad (missing pe AD #1151 
119; AA 82, 9. 24, 91; EK 85-5, 11, 16 AA 976, 77; 1K Sb his wite’s 
18, 19; in lam procedure, AA $157 dda, 58; AD B115, 118, 119: 1K $279: 
and missing husband, AD $124; 1K his wife's maintenance, AD $131; his 
H04 slave wife's ‘adda, 56; AD 4119 
Jurisprudence, 2.4; AA , AD 429, 90; 1K 
Jurist, AA $110 and passim 
fakr (DOWER) 

Kadhf. See Sand Maintenance: and ‘dda, AA $110; 1K 
Kaft'a: de an of M4. 144; andl Abul, AA $59; hushan 
§=16; AD $58 must provide, AD F131; AA #1 

Kaffara (expiation 0 a IK #148, 276, 309 
cath of sihi, 41 1 MAIIAI. See Madinese 
AA N74, 126, Manumission: as dower 
Khalya: divorce state 821; in “idd, WK O11 
AD #71, 72: 1K 68 0 and marriage, AA $82; 1K $214, 254 
Khut: compensation in, 51-52 451; and ownership, AA $107; 1K 
#132, 183; A $54, 56, 353) deserip $241. See abe Tadbir 
tion of, 90; 1K $395, 857; and divorce, Marriage, 827; desirability of, AD $68; 
0-52, AD #134; AA $58, 6 during AD $170; AA $140, 14 
K #192; divorce of annul $6, 77, 86, 206, N07; secret. 
AA S58: 1K $902; and 5-26; AA 9; 1K #152. See alo Con 
1K #140; and terminal illne tract of marriage; Dower; Guardian: 
AD 6149; 1K 8 Kafit; Pernausaile marriage: Radi 
n 1K $105; definition of Masé’d (responses): definition of, 5.1 
240.84; AA $64: 1K 69: of, 5=6 
fain (vest of & Badu), 2. 0; discussion 
of, AA B86, 102, 104, 106, 1 
vation: and divorce, AD #14 
14, 185, 
‘ 155, 162~ 164; 
$157; EK $115; punishn 202, 313, 941; a 


AA 
Missing Fe 
Mistake, in 
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MAF 


AA SLIT: 
AD 


23, 346; responsibility fo 


livorce, 1K BS 


1K 472 
7: AK #2. 


Mudabbara (female slave manumitted by 
means of TADIR) 

Muhsan (a man possessing the quality of 
ISAN 

Muhyana (4 woman possessing the 
of IHSAN) 

Mubittab (male slave manumitted by con: 
tract). See Muddéaba 

Mukdtabs (1. manumisston by contract 
2a female slave so manumitted), and 
TAKHYIR, UK 6118 
AAhtal‘a (woman divorcing her bus 
hand by means of KHUL', 1K $86 

Matt (man who has sworn an oath of 
1A, 

Musmad: of A'isha, $0.13; of Iba Han 
tal, 2: of thn Rahwayh, $ 

Mura (I, temporary matriage), 13; AD 
4 NA ASI: IK B49 

Muta (2. divorce gift) 
$49, TK $244; diseussion o 

expl pf, 17; whe Fi 

46—49; 1K 418 

Nikth (MARRIAGE) 

Nursing, AD #1; 1K 89, 174, 280, % 
of adults, 24~25; AA 

Oaths, 1K. #282; in divorce statements 

86; AD S152; AA #107109, 117, 

144; 1K $255, 257-259, 331, 358 

Option: to dissolve marriage, 1K #2, 4,5 


1 divore 
Orphan: de 
of I Al 


e Toh 
fininon of 
D426, 24 


10 
AAS 


1k 46 


Paternity, establishment of 


AA SSS, 


102 
iK 


1K 


1K $56 
1a, 40 
08; 1K 


166, 69; du 


ration of, AD $171=175; and "idda, 
AD $169, 170, 173; AA $136, 163; 1K 
$04, 184, 328, $26 

Prisoner, should not marry, AA $69: 1K 


+ 
Privacy, and presumption of intercourse 
AD Hi Dower 

Puberty: of a boy. 10.27: of a git, 10. 
AD 8160 

Punishment: hadd for slaves, 1K $58 
fu‘eir, UK B45 

Quilf (SLANDER) 

Qudt JUDGE 

Que (plural, gurd! oF agri. I. Menstrual 


interval between tt 


period 2th 
See Menstruation. Ser aloo A 


> pe 
rods 
Interpretation 


Jex of Queran Verses 


Radat (1. nursing: 2. the nursing 


nter-relationship and an imped 


marriage): dive 


Fomter-relationship 
AD 144, 45; AA HAS 
of children, AA $52; 1K $171 
217; and Ah, AA 438 

(1K 


ik 
$25, 28, 92-94, 284, 86 

Re 50.18 

ny riage, 1K 
136; not allowed, AA $8, 9, 28; 1K 636 
Return: of 1, 146; of hus 
band 10 1K 4129, 
147, 291 AD #121- 
198, 1 ¢, AA 
nr) 4, AA 8105 
Rey age, AD #20 
Runaway s ail dodaci 
AD $126; AA 452; 1K $167, 226, 29: 
204 

Sadig (DOWER! 

Sale, and divorce, 37-39; AD $138- 140. 
1K $179, 504 

Secret marriage, 25-26; AA 85; 1K $152 
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authority ove ia 


£10; AD BILAL: AA $91; sim 


riage with female slave 
nan, 1S= 16; AD $11 12: 
$1, 37, 96; without permission, 
NA #28: 1K 436 

AA 135; 1K #64, 240 

Skeping man, divorce of, AA #119, 130 

Sectomy, 1K $306 

Stipulation, in marriage contract, 9; 1K 

Stoning, AA #86; 1K 99, 28 

Views): Mon Haba « with 100 

om interpretation of an aya, 53~ "4 


their views: AA 6156; 1K 479, 81 
Suitor AAH, 
1. practice of the Prophet; 2. nor 


ative practi fe Muslim 
19, 29, 58; AD AISI, 160; AA 

88, 111 (tide); 1K #4, 5, 20, 24, 6 
112, 113, 122, 146, 204, 224, 296, 307 
308, $12, 31 16, $23, 357, 61 

Sara (chapter of the Qur'an) 

Syrian Scholars, 1K 4 

r a bon effective at death of 


AA $108 


Tafwid, definition 

fefinitiom 0 
f, AD $176; 1K 
Tadhyir- discussion 


and manum IK S117, and 
umber of divorces possible, 48, 49 
AA S114; 1K $117, 191, 515 

Taig (DIVORCE 

T nna (a 1¢ divorce), 2 
1K 44 

Tamlib, 48, 49. See abo Amruh r 

Taxi (ducrevionary punishment deciled 
on by judgel, 1K #4 

Temporary marriage, 18; AD 94: AA 
181 1K 69 

Terminal illness: divorce during, 37; AD 
14149; AA $140; 1K 979, 18 
18-200, 246, 257, 281, $30; marriage 
during, AA 9M, 140 

Thaymd (a woman who has been 

ried), 9: her permission requit 
marriage, AD $23; AA 97, 2 

3.5, ty 


Touch. Se Luseful bebn 


Hanbal and fbn Rahwayh, 7. 8-39 
passim; AA #66, 68: 1K § 
Treatment of slave. See Slave, treatment 
Triple divorce, AD 474, 95, 98: AA #74 
112, 128, 127; 1K $181, 198; counts as 
Mingle, AA $145; 1K $194, 208, 256 
4 (female slave who has 
a child of her owner), 1K $128 
4,149, 213, 
jad, ND 


4; of 


ADH. 


AA 
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dda of, AD $153; AA $136 Zihdr: definition of, $9; 1K $136, | 
148, 154, 163, 164; 1K $150, 320; in. vorce by means of, 39—42: AD $158 


heritance of, AA #84, 148; IK 8112 1K 485; divorce by means of. before 
Widower. inl of, AA BIAS riage, AD §76- 06; AA HLL 
Wife, divorce initiated by, 48-52. § ation of oath 42; AA 

Kb 1k 8.104 
Witnesses: of adultery, 1K $168; of a di 138, 208, 270, 2 muilas of, 41 
vorce, 1K 474, 83, 242; of a marriage AA 82; 1K $100, 134, 269, 301 
8,9: 1K AM, arviage Wi NA and Tar, 45; 1K $139: slave wife di 

$1; IK $37; of a return, AD $175; 1K sorced by of, 40; AD #109 AA 
$162, 164 073, 74, 152; 1K $114, 209 

Witnessing: of a marriage, 2527) AA ADULTERY or FORNICATION! 


HH, 13, 145 IK. BR, 318; of a won 
AD 41, 2; 1K 474, 89, 183, 318, $83 
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